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Executive Summary

In its October 2011 Decision, the WIPO General Assembly invited the Intergovernmental
Committee (IGC)1 to review its procedures "with a view to enhancing the positive contribution
of observers". The Secretariat issued a Note on Existing Mechanisms for Participation of
Observers in response to the request to "prepare a study outlining current practices and potential
options".
The enclosed Comments are a response to the Note.
The objective of the negotiations is to reach agreement on instrument(s) that will "ensure the
effective protection" of genetic resources (GRs), traditional knowledge (TK) and traditional
cultural expressions (TCEs).
In relation to Indigenous peoples and local communities, "effective protection" would require
inter alia the following elements:
•
•
•
•
•

respecting the legal status of Indigenous peoples as distinct "peoples", consistent with
international law
ensuring the "full and effective participation” of Indigenous peoples and local
communities at all stages of the work
accepting proposals, without pre-conditions, for inclusion in draft texts
requiring proposals to be consistent with international human rights law, including the
UN Declaration on the Rights of Indigenous Peoples (UNDRIP)
rejecting terms or phrases to avoid compliance with their rights and related State or other
third party obligations.

For an impressive precedent and best practice relating to Indigenous peoples' participation in
international processes, WIPO should consider the approaches adopted in the negotiations on
UNDRIP within the United Nations.
In crafting a new intellectual property regime, WIPO and member States should not import
injustices from the Nagoya Protocol on access and benefit sharing. This is especially important,
where provisions are discriminatory or are otherwise inconsistent with the Charter of the United
Nations, Convention on Biological Diversity or international human rights law.
The IGC has a significant opportunity to enhance the positive contribution of observers in its
work. In international processes, ensuring the full and effective participation of Indigenous
peoples and local communities is an urgent issue. WIPO is encouraged to play a leadership role.

1

The IGC is WIPO's Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore.

Note on Existing Mechanisms for Participation of Observers in the Work of the
WIPO Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore
Comments submitted by the Grand Council of the Crees (Eeyou Istchee)

I.

Introduction

1.

The WIPO General Assembly is to be commended for its Decision to invite the
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore (IGC) to review its procedures.1

2.

This Decision includes the following key elements:
With a view to enhancing the positive contribution of observers, the General
Assembly invites the Committee to review its procedures in this regard. To
facilitate this review, the General Assembly requests the secretariat to prepare
a study outlining current practices and potential options.2

3.

The Decision also includes the following requirement to "ensure the effective protection"
of genetic resources (GRs), traditional knowledge (TK) and traditional cultural expressions
(TCEs):
The Committee will, during the next budgetary biennium (2012/2013), and
without prejudice to the work pursued in other fora, expedite its work on textbased negotiations with the objective of reaching agreement on a text(s) of an
international legal instrument(s) which will ensure the effective protection of
GRs, TK and TCEs.3

4.

The requirement in the Decision to "ensure the effective protection" of GRs, TK and TCEs
is consistent with the Convention Establishing the World Intellectual Property
Organization.4 In order to attain its "objective" to "promote the protection of intellectual
property throughout the world"5, WIPO, through its appropriate organs:
shall promote the development of measures designed to facilitate the efficient
protection of intellectual property throughout the world and to harmonize
national legislation in this field ...6

5.

The protection of intellectual property "throughout the world" would necessarily include
safeguarding such property relating to Indigenous peoples and local communities. In at
least key respects, this would require a sui generis intellectual property regime7 - consistent
with the rights, customs, practices and worldviews of such peoples and communities.8
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6.

In order to ensure the "effective" or "efficient" protection of GRs, TK and TCEs, any new
intellectual property regime would need to fully respect the legal status and international
human rights of Indigenous peoples and local communities.

7.

The requirement to "harmonize national legislation in this field" of intellectual property
(IP) would suggest an international regime that is inclusive of, and beneficial to,
Indigenous peoples and local communities. National legislation can play a positive role in
advancing common objectives and providing some flexibility.

8.

However, phrases such as "subject to national legislation" or "in accordance with domestic
law" are not appropriate. As evident from the Nagoya Protocol9 on access and benefit
sharing, such phrases continue to be used to undermine Indigenous peoples' human rights
and their inherent nature.10

9.

The Grand Council of the Crees (Eeyou Istchee) is pleased to respond to the request for
comments on the WIPO Secretariat's Note on Existing Mechanisms for Participation of
Observers in the Work of the WIPO Intergovernmental Committee on Intellectual Property
and Genetic Resources, Traditional Knowledge and Folklore [hereinafter "Note" or "Note
on Existing Mechanisms for Participation"].11 At the same time, we welcome other
concerns raised by Indigenous peoples and local communities.

10.

The Note on Existing Mechanisms for Participation includes the following three questions:
Is there any existing mechanism or practice to facilitate direct participation of
observers in the work of the IGC or to strengthen their capacity to contribute
to the process that has not been reflected [in the Note]?
What are the options for enhancing the existing mechanisms and practices?
What draft recommendations should the twentieth session of the IGC consider
with a view to enhancing the positive contribution of observers to the work of
the IGC?

11.

Prior to replying to these central questions, it is necessary to place these questions in a
broader context so as to allow a more comprehensive analysis of the challenges within
WIPO.

12.

A number of key issues related to WIPO's current consultation have been addressed in, or
are linked to, our Joint Submission entitled “Nagoya Protocol on Access and Benefit
Sharing: Substantive and Procedural Injustices relating to Indigenous Peoples’ Human
Rights".12 This Joint Submission is intended to an integral part of our present Comments
and is submitted together.
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II.

13.

Right to Full and Effective Participation

The right of Indigenous peoples to participate in international and domestic decisionmaking is itself a human right. As Special Rapporteur on the rights of indigenous peoples,
James Anaya, underlines:
The right of indigenous peoples to participate in decision-making is both
rooted in other basic human rights and essential to the effective enjoyment of
those rights. A number of basic human rights principles underpin the right to
participate and inform its content. These include, among others, principles of
self-determination, equality, cultural integrity and property.13

14.

As affirmed by the United Nations Development Group, “full and effective participation”
and free, prior and informed consent (FPIC) are important elements of Indigenous peoples’
right of self-determination.14 Such participation is also a crucial aspect of FPIC.15

15.

In its study on Indigenous peoples and the right to participate in decision-making, the UN
Expert Mechanism on the Rights of Indigenous Peoples links the collective human right to
participation to the right to self-determination.
The normative international human rights framework for the collective right to
participation is the right to self-determination. Affirmed in Article 1 (2) of the
Charter of the United Nations and other major international legal instruments,
including common article 1 of the International Covenant on Economic,
Social and Cultural Rights and the International Covenant on Civil and
Political Rights, self-determination is widely acknowledged to be a principle
of customary international law and even a peremptory norm.16

16.

The current review of IGC procedures is timely and crucial. While some positive steps
have been taken, Indigenous peoples still do not enjoy the right to "full and effective
participation" in WIPO. It is critical that such participation be ensured at all stages of the
work within the Organization.17

17.

Proposals by Indigenous peoples and local communities should be accepted without
conditions for inclusion in draft texts.18 At any stage of the negotiations, consensus should
not be a requirement.19 In no case should consensus undermine the rights of Indigenous
peoples and local communities, and related State or third party obligations must not be
diminished to their detriment. As concluded by the Expert Mechanism on the Rights of
Indigenous Peoples:
Respect for indigenous peoples’ right to participate in decision making is
essential for achieving international solidarity and harmonious and
cooperative relations. Consensus is not a legitimate approach if its intention or
effect is to undermine the human rights of indigenous peoples. Where
beneficial or necessary, alternative negotiation frameworks should be
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considered, consistent with States’ obligations in the Charter of the United
Nations and other international human rights law.20
18.

In international forums and processes, unfair procedures are undermining the principles of
justice, democracy, non-discrimination, respect for human rights and rule of law. The UN
Expert Mechanism on the Rights of Indigenous Peoples highlights in its Final report of the
study on indigenous peoples and the right to participate in decision-making:
Reform of international and regional processes involving indigenous peoples
should be a major priority and concern.21

19.

The UN Permanent Forum on Indigenous Issues urges WIPO and other international bodies
and forums to facilitate Indigenous peoples' participation22 and uses UNDRIP as the
standard:
The Permanent Forum recognizes the right to participate in decision-making
and the importance of mechanisms and procedures for the full and effective
participation of indigenous peoples in relation to article 18 of the United
Nations Declaration on the Rights of Indigenous Peoples.23

20.

UNDRIP includes a wide range of interrelated or mutually reinforcing provisions that, in
their effect, require the full and effective participation of Indigenous peoples.24

21.

The international community is widely supportive of this right and principle, including the
General Assembly,25 specialized agencies,26 national human rights institutions27 and
Indigenous peoples.28 As the African Commission on Human and Peoples’ Rights has
concluded:
[UNDRIP] … prohibits discrimination against indigenous peoples and
promotes their full and effective participation in all matters that concern
them.29

22.

Ensuring Indigenous peoples' right to full and effective participation is consistent with
principles of democracy, as well as respect for human rights and the rule of law.30 As
indicated in the 2005 World Summit Outcome adopted by consensus at the UN General
Assembly, these principles are "interlinked and mutually reinforcing":
We [Heads of State and Government] recommit ourselves to actively
protecting and promoting all human rights, the rule of law and democracy and
recognize that they are interlinked and mutually reinforcing and that they
belong to the universal and indivisible core values and principles of the United
Nations ...31

23.

WIPO and States Parties have a responsibility to ensure a democratic and fair process. A
major factor impeding the full and effective participation of Indigenous peoples is their
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lack of financial and other support. Adequate numbers of representatives from each region
should have funding to participate fully in the current negotiations at all levels.
24.

Special Rapporteur James Anaya has emphasized the need for reforms and capacitybuilding:
Potential reforms within international institutions and platforms of decisionmaking that affect indigenous peoples’ lives should be closely examined ...
Financial and administrative support should be maintained and expanded as
necessary to ensure that indigenous peoples can participate effectively in
international forums.32

III.

Human Rights Obligations of States and WIPO

25.

In addressing intellectual property, the central issues within the IGC are GR, TK and
TCEs. All three issues involve human rights relating to Indigenous peoples and local
communities.

26.

In the international human rights Covenants, the right of self-determination - which
includes the right to natural resources - has been repeatedly confirmed to apply to the
world’s Indigenous peoples.33

27.

Intellectual property rights should not prevail over the human rights of Indigenous
peoples. In regard to any future WIPO regime, the UN General Assembly by consensus
called for adequate protections:
The ongoing discussion of the World Intellectual Property Organization
Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore should have as its clear
objective the continued development of mechanisms, systems and tools
that adequately protect the genetic resources, traditional knowledge and
expressions of culture of indigenous peoples at the national, regional and
international levels.34

28.

The UN Committee on Economic, Social and Cultural Rights highlighted the significance
of collective and individual human rights as compared with intellectual property regimes:
Whereas the human right to benefit from the protection of the moral and
material interests resulting from one’s scientific, literary and artistic
productions safeguards the personal link between authors and their
creations and between peoples, communities, or other groups and their
collective cultural heritage ... intellectual property regimes primarily
protect business and corporate interests and investments.35
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29.

In its resolution on Intellectual property rights and human rights, the UN SubCommission on the Promotion and Protection of Human Rights: "Remind[ed] all
Governments of the primacy of human rights obligations over economic policies and
agreements”.36 The Sub-Commission requested:
intergovernmental organizations to integrate into their policies, practices
and operations, provisions, in accordance with international human rights
obligations and principles, that protect the social function of intellectual
property ...37

30.

Whenever human rights are at issue, States are required to act in accordance with their
human rights obligations. As required by the Charter of the United Nations, the UN and
its member States have a duty to promote “universal respect for, and observance of,
human rights and fundamental freedoms for all without distinction”.38

31.

Article 103 of the Charter of the United Nations provides for the paramountcy of the
Charter, in the event of a conflict relating to State obligations:
In the event of a conflict between the obligations of the Members of the
United Nations under the present Charter and their obligations under any
other international agreement, their obligations under the present Charter
shall prevail.

32.

Similarly, article 30(1) of the Vienna Convention on the Law of Treaties39 provides:
Subject to Article 103 of the Charter of the United Nations, the rights and
obligations of States parties to successive treaties relating to the same
subject-matter shall be determined in accordance with the following
paragraphs.40

33.

Therefore, States could not circumvent or diminish their human rights obligations under
the Charter through any new IP regime within WIPO.41

34.

International organizations also have a wide range of obligations that include human
rights. In the Advisory Opinion, the International Court of Justice rule in Interpretation
of the Agreement of 25 March 1951 Between the WHO and Egypt:
International organizations are subjects of international law and, as such,
are bound by any obligations incumbent upon them under general rules of
international law, under their constitutions or under international
agreements to which they are parties.42

35.

The UN Committee on Economic, Social and Cultural Rights has called upon UN organs
and specialized agencies, such as WIPO, to take into account human rights principles and
obligations in their work:
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United Nations organs, as well as specialized agencies, should, within
their fields of competence and in accordance with articles 22 and 23 of the
Covenant, take international measures likely to contribute to the effective
implementation of article 15, paragraph 1 (c). In particular, WIPO,
UNESCO, FAO, WHO and other relevant agencies, organs and
mechanisms of the United Nations are called upon to intensify their efforts
to take into account human rights principles and obligations in their work
concerning the protection of the moral and material benefits resulting from
one’s scientific, literary and artistic productions, in cooperation with the
Office of the High Commissioner for Human Rights.43
36.

In the 2005 World Summit Outcome, the Heads of State and Government emphasized:
"We ... call upon all parts of the United Nations to promote human rights and
fundamental freedoms in accordance with their mandates."44 This would apply, inter
alia, to WIPO and other UN specialized agencies. Yet States in the WIPO and
Convention on Biological Diversity (CBD) processes appear resistant to respecting and
protecting Indigenous peoples' human rights and fulfilling related State obligations.

37.

Within the present IGC process, it is not the purpose to strengthen the existing IP regime
in favour of States, multinational corporations and other entities. In diverse situations,
the current IP system is seriously imbalanced and there is a great deal at stake for
Indigenous peoples and local communities.45 Chidi Oguamanam highlights:
For a people whose relationship of dependence with their ecosystem is
first nature and a basis for their knowledge and socioeconomic and
cultural life ..., intellectual property's role in knowledge enclosure is a
fundamental human rights issue bordering on life and survival.46

38.

Clearly the primacy of human rights must apply to non-human rights aspects of
intellectual property rights. Peter Yu affirms:
... international human rights treaties do not protect the remaining nonhuman rights attributes of intellectual property rights or those forms of
intellectual property rights that have no human rights basis at all. ...
[S]tates have duties to take into consideration their human rights
obligations in the implementation of intellectual property policies and
agreements and to subordinate those policies and agreements to human
rights protection in the event of a conflict between the two.47

39.

Addressing human rights issues in the context of an international IP regime can be
complex. Some attributes of intellectual property are included in human rights
instruments. Examples include the rights in article 27(2) of Universal Declaration of
Human Rights and article 15(1)(c) of the International Covenant on Economic, Social
and Cultural Rights.48 Where "some attributes of intellectual property rights are

8
protected in international or regional human rights instruments ... a careful and nuanced
analysis of the various attributes of intellectual property rights is in order".49
40.

It is important to emphasize here that Indigenous peoples’ collective rights are human
rights. The UN Human Rights Council has permanently included the “rights of peoples”
under the agenda item “Promotion and protection of all human rights".50

41.

Based on the past thirty years, there is a well-established practice to address Indigenous
peoples’ collective rights within international and regional human rights systems.51 Even
where international human rights instruments affirm the human rights of individuals, such
provisions are being interpreted to also include Indigenous peoples' collective human
rights.

42.

Such interpretations are fully consistent with international law.52 Although some States
refuse to affirm that Indigenous peoples' collective rights are human rights, WIPO has an
obligation under the Charter of the United Nations to insist that the new proposed
international IP regime adhere to international human rights law.

43.

Where States constitute the decision-making bodies of international organizations, those
States cannot neglect their international human rights obligations simply by acting
through such organizations.53 The International Law Commission provides:
A State member of an international organization incurs international
responsibility if, by taking advantage of the fact that the organization has
competence in relation to the subject-matter of one of the State’s
international obligations, it circumvents that obligation by causing the
organization to commit an act that, if committed by the State, would have
constituted a breach of the obligation.54

44.

The prohibition against racial discrimination is a peremptory norm.55 Therefore, even if
discriminatory provisions were adopted by consensus among Parties in an international
organization, these provisions would have no legitimacy or validity.

IV.

Significance of UNDRIP in the Human Rights Context

45.

The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) was
overwhelmingly adopted by States at the General Assembly in September 2007. Since
that time, each of the four opposing States – Australia, New Zealand, Canada and the
United States – has reversed its position and endorsed UNDRIP.

46.

The Office of the High Commissioner for Human Rights has highlighted the far-reaching
significance of UNDRIP as a universal56 human rights instrument which now has
achieved global consensus:
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The Declaration is now among the most widely accepted UN human
rights instruments. It is the most comprehensive statement addressing
the human rights of indigenous peoples to date, establishing collective
rights and minimum standards on survival, dignity, and wellbeing to a
greater extent than any other international text.57
47.

The African Commission on Human and Peoples' Rights has characterized UNDRIP as
"a universal international human rights instrument that has attained consensus among UN
Member States".58 The Commission has applied UNDRIP to specialized agencies59 and
African States.60

48.

UN treaty bodies are increasingly using UNDRIP to interpret Indigenous rights and State
obligations in existing human rights treaties, as well as encouraging its implementation.61

49.

States cannot avoid Indigenous peoples’ human rights and related State obligations in
UNDRIP by attempting to diminish or disregard the legal significance of the Declaration
when addressing intellectual property, biodiversity, climate change and other
international issues.

50.

UNDRIP was adopted as an Annex to a General Assembly resolution, which is generally
non-binding. However, under international and domestic law, the Declaration has
diverse legal effects.62 UN Special Rapporteur on the rights of indigenous peoples,
James Anaya, describes UNDRIP as “a political, moral and legal imperative … within
the framework of the human rights objectives of the Charter of the United Nations”.63
Anaya further concludes:
… the Declaration builds upon fundamental human rights and principles,
such as non-discrimination, self-determination and cultural integrity,
which are incorporated into widely ratified human rights treaties. In
addition, core principles of the Declaration can be seen to be generally
accepted within international and State practice, and hence to that extent
the Declaration reflects customary international law.64

51.

Indigenous peoples’ cultural rights are human rights.65 As affirmed in the 2010 Report of
the independent expert in the field of cultural rights, their existence is “a reality in
international human rights law today, in particular in the United Nations Declaration on
the Rights of Indigenous Peoples.”66 Such cultural rights are integral to WIPO's
proposed international IP regime, Convention on Biological Diversity and Nagoya
Protocol and their respective interpretations:
... cultural rights relate to a broad range of issues, such as ... language;
identity ... the conduct of cultural practices and access to tangible and
intangible cultural heritage. ... They may also be considered as protecting
access to cultural heritage and resources that allow such identification
and development processes to take place.67
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52.

In UNDRIP, article 31 is especially relevant and important. Article 31(1) affirms that
Indigenous peoples have, inter alia, the “right to maintain, control, protect and develop
their cultural heritage, traditional knowledge and traditional cultural expressions, …
including … genetic resources ... They also have the right to maintain, control, protect
and develop their intellectual property over such cultural heritage, traditional knowledge,
and traditional cultural expressions.”.

53.

Article 31(2) provides: “In conjunction with indigenous peoples, States shall take
effective measures to recognize and protect the exercise of these rights.” When article 31
is read in the context of the whole Declaration, States have a duty to “respect, protect and
fulfill” such rights as required by international law.68

54.

Article 31 affirms an essential aspect of Indigenous cultural rights and related State
obligations in the Declaration, which together constitute a right to cultural integrity.69
These cultural rights, when read together with Indigenous peoples’ “right to live in …
peace and security as distinct peoples” (art. 7(2)), constitute a right to cultural security.

55.

In its 2010 "Information Note" to the Permanent Forum on Indigenous Issues, WIPO
acknowledges the importance of implementing article 31 of UNDRIP as follows:
The scope and content of the work of the IGC could be seen as an
important contribution to implementation of Article 31 of the UN
Declaration on the Rights of Indigenous Peoples ... which provides, inter
alia, that indigenous peoples “have the right to maintain, control, protect
and develop their cultural heritage, traditional knowledge and traditional
cultural expression”.70

56.

The Permanent Forum on Indigenous Issues urges all UN specialized agencies, including
WIPO, to adopt a human rights-based approach as follows:
Given the importance of the full range of the human rights of indigenous
peoples, including traditional knowledge ... the Permanent Forum calls on
all United Nations agencies and intergovernmental agencies to implement
policies, procedures and mechanisms that ensure the right of indigenous
peoples to free, prior and informed consent consistent with their right to
self-determination as reflected in common article 1 of the International
Covenants on Civil and Political Rights and on Economic, Social and
Cultural Rights ...71

57.

Article 42 of UNDRIP explicitly requires UN specialized agencies to promote respect
and its full application and follow up its effectiveness:
The United Nations, its bodies, including the Permanent Forum on
Indigenous Issues, and specialized agencies ... and States shall promote
respect for and full application of the provisions of this Declaration and
follow up the effectiveness of this Declaration.
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58.

As elaborated in these Comments, States and specialized agencies - such as WIPO - have
international responsibilities to respect, protect and fulfill human rights relating to
Indigenous peoples and local communities.72

V.

Relevant Problems and Challenges in Nagoya Protocol

59.

The new intellectual property (IP) regime being negotiated within WIPO will address GR
and TK of Indigenous peoples and local communities. In key respects, these two issues
are addressed in a substandard manner in the Nagoya Protocol. Parties participating in
WIPO are relying upon the terms of the Protocol in crafting a new IP regime.

60.

WIPO should not simply import injustices from the Protocol into a new intellectual
property regime. A number of important aspects lack validity or legitimacy, which are
briefly summarized below.

61.

The new Protocol implements a central objective of the 1992 Convention on Biological
Diversity.73 With respect to the objective of benefit sharing arising from genetic
resources, the Convention requires that such sharing be “fair and equitable ... taking into
account all rights”.74 States are required to exploit their own genetic resources “in
accordance with the Charter of the United Nations and the principles of international
law”.75

62.

Despite the obligation to take into account "all" rights to genetic resources, the Protocol
does not take a rights-based approach. In the operative paragraphs, specific references
are made to the "rights" of Indigenous peoples and local communities solely when the
apparent intent is to severely limit or dispossess them of their rights to genetic
resources.76

63.

In regard to access and benefit sharing of genetic resources, only “established” rights –
and not other rights based on customary use – appear to receive some protection under
domestic legislation.77 Such kinds of distinctions have been held to be discriminatory by
the Committee on the Elimination of Racial Discrimination,78 as underlined by the
Permanent Forum on Indigenous Issues.79

64.

Such “established” rights might only refer to situations where a particular Indigenous
people or local community can demonstrate that its right to genetic resources is affirmed
by domestic legislation, agreement or judicial ruling.80 This would be a gross distortion
of the original intent.81 Massive dispossessions could result globally from such an
arbitrary approach inconsistent with the Convention.82

65.

Such dispossessions are beginning to occur. In regard to implementing the Nagoya
Protocol, the government of Canada issued a draft domestic policy and related
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documents in September 2011. Among the many injustices, the government indicated
that "established" rights to genetic resources would only include those Aboriginal peoples
with "completed comprehensive land-claim and self-government agreements".83
66.

In a Joint Submission, First Nations across Canada responded that the "proposed policy
perpetuates the discriminatory approach on genetic resource rights that the Canadian
government insisted upon during the negotiations".84 In light of this and other
shortcomings, the Submission concluded:
Canada has prepared a draft domestic policy and approach that - if
implemented in relation to Indigenous peoples - would "defeat the object
and purpose" of the treaty prior to ratification in many crucial ways.
Canada's approach to signing the Protocol is not consistent with
international law and cannot be supported.85

67.

In regard to the Nagoya Protocol, other substantive injustices include inter alia the
following:
• Indigenous peoples’ human rights concerns were largely disregarded,
contrary to the Parties’ obligations in the Charter of the United Nations,
Convention on Biological Diversity and other international law;86
• progressive international standards, such as the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) were not fully
respected – despite the obligation in the Protocol that it be implemented
“in a mutually supportive manner with other international instruments”;87
• repeated use of ambiguous and questionable phrases, such as “subject to
national legislation” and “in accordance with national legislation” is not
consistent with the requirement that national legislation be supportive of
the “fair and equitable” objective of benefit sharing;88
• excessive reliance on national legislation is likely to lead to serious
abuses, in light of the history of violations and the Protocol’s lack of a
balanced framework;
• the phrase “indigenous and local communities” is used throughout the
Protocol, even though “indigenous peoples” is the term now used for such
peoples in the international human rights system. Such denial of status
often leads to a denial of self-determination and other rights, which would
be discriminatory;89
• “prior and informed consent” of Indigenous peoples was included in the
Protocol, but regretfully questionable and ambiguous terms were added
that some States are likely to use to circumvent the obligation of consent.90
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68.

Unfair procedures often lead to discrimination and other violations of Indigenous peoples'
substantive human rights. In regard to the Protocol, procedural injustices include inter
alia the following:
• The procedural dimensions of Indigenous peoples’ right to “full and
effective participation” were not respected during the negotiations of the
Protocol and in its final text;91
• in relation to the formulation and adoption of national legislation and
other measures, the democratic requirement of “full and effective
participation” of Indigenous peoples and local communities is virtually
unaddressed;92
• key provisions relating to UNDRIP and “established” rights to genetic
resources were negotiated in closed meetings, where representatives of
Indigenous peoples and local communities were explicitly excluded;93 and
• some States exploited the practice of seeking consensus among the
Parties, with a view to diminishing or ignoring the rights of Indigenous
peoples and local communities and applying the lowest common
denominator among the Parties’ positions.94

69.

The above injustices exemplify what prejudicial actions are likely to result when there is
a lack of an explicit and principled framework for treaty negotiations relating to the rights
of Indigenous peoples and local communities. To ensure fair and honourable
implementation, a legally-binding human rights-based approach should have been
entrenched in the Protocol.

70.

When addressing diverse State concerns, States Parties made efforts to carefully consider
related international law in a fair and equitable manner and avoid discrimination. In
contrast, a much different and lesser standard was applied to Indigenous peoples and
local communities. Essential principles of democracy, respect for human rights and rule
of law were too often denied or ignored.

71.

In view of the above deficiencies, it would not be consistent with the obligations of
WIPO and States Parties to simply indicate that the proposed new international IP regime
will harmonize with the Nagoya Protocol.

VI.

Response to Questions in Note on Existing Mechanisms for Participation

72.

In responding to the three questions posed in the WIPO Secretariat's Note, it is important to
fully take into account other crucial elements in the WIPO General Assembly's Decision.
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The Committee will, during the next budgetary biennium (2012/2013),
and without prejudice to the work pursued in other fora, expedite its work
on text-based negotiations with the objective of reaching agreement on a
text(s) of an international legal instrument(s) which will ensure the
effective protection of GRs, TK and TCEs.
Question 1:
Is there any existing mechanism or practice to facilitate direct participation
of observers in the work of the IGC or to strengthen their capacity to
contribute to the process that has not been reflected [in the Note]?
73.

In addition to those in the Note, there are existing mechanisms and practices to facilitate
direct participation of Indigenous peoples and local communities in the work of the IGC.
There are also mechanisms and practices to strengthen their capacity to contribute to the
process.

Mechanisms and practices to facilitate direct participation
74.

A major impediment faced by Indigenous peoples and local communities has been the rules
of procedure in international processes and forums. In regard to the WIPO General Rules
of Procedure, the rules were devised decades ago and are not reflective of the right of
Indigenous peoples and local communities to "full and effective participation".95

75.

An existing best practice at the international level relates to the former UN Commission on
Human Rights' open-ended, intersessional working group that considered the draft UN
Declaration on the Rights of Indigenous Peoples from 1995-2006. In order to avoid
stringent rules of procedure and ensure full and effective participation by Indigenous
peoples, the meetings of the working group were declared to be informal.

76.

In this way, democratic Indigenous participation and discussion was consistently ensured.
State and Indigenous representatives had equal rights to table proposals, without preconditions. When key decisions had to be taken, the formal meeting of the working group
was resumed.

77.

In relation to this standard-setting process on the UN Declaration, it was agreed that any
consensus on the draft text would need to include both States and Indigenous peoples.
Otherwise, it would not have been possible to reach a compromise and achieve a just and
balanced human rights instrument.

78.

The Chair of the working group on the Declaration made it clear that any consensus would
include both States and Indigenous peoples. While achieving consensus was desirable, no
strict requirement was imposed. State and Indigenous representatives had equal rights to
make interventions and propose text.
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79.

When a draft text was sent by the working group Chair to the newly-created Human Rights
Council in 2006, an overwhelming number of States supported the text. Subsequently, the
African Group of States negotiated nine amendments to the text, and the Indigenous
Caucus supported the revised text. State and Indigenous support continued up to and
including the adoption of UNDRIP at the General Assembly in September 2007.

80.

Thus, in regard to the negotiations on the UN Declaration, an inclusive and democratic
process of participation96 was established within the United Nations. It still constitutes
today an impressive precedent and best practice.

Mechanisms and practices to strengthen capacity
81.

In relation to Indigenous peoples and local communities, increased financial and
administrative capacity is crucial. The WIPO Voluntary Fund for Accredited Indigenous
and Local Communities is "voluntary", in that no State can be compelled to contribute
funding. Some States may not have the capacity themselves.

82.

However, in accordance with principles of democracy and respect for human rights, there
are compelling reasons for States to ensure that Indigenous peoples and local communities
participate in far greater numbers from all regions worldwide. Such action could enhance
the legitimacy of a future, principled international IP regime.

83.

In relation to Indigenous peoples and local communities, a further issue seriously affecting
capacity relates to WIPO's rules of procedure. States do not have the authority to exceed
WIPO's jurisdiction. Yet, in practice, there are no specific procedures to prevent States
from approving proposals, if such proposals violate peremptory norms or otherwise exceed
the legal authority of WIPO.

84.

This ongoing situation seriously undermines the capacity of Indigenous peoples and local
communities to safeguard their status and rights within WIPO. It also undermines the
validity and legitimacy of any future international IP regime, when State proposals
accepted for consideration - even if they are discriminatory or are inconsistent with WIPO's
objectives and international human rights obligations.

85.

In this regard, the IGC should adopt specific rules. This would serve to "expedite its work
on text-based negotiations" and "ensure the effective protection of GRs, TK and TCEs", as
required in the General Assembly Decision.

86.

The capacity of Indigenous peoples and local communities is also profoundly affected, as
long their status and rights may be undermined by States in the current negotiations
process. This issue will be further addressed below under Question 2.

Question 2:
What are the options for enhancing the existing mechanisms and
practices?
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87.

In the current negotiations on a proposed international IP regime, there appear to be
virtually no specific rules relating to the responsibilities of WIPO and participating States.

88.

For the reasons described in these Comments, the IGC should adopt specific rules. Such
rules should also serve to "expedite its work on text-based negotiations" and "ensure the
effective protection of GRs, TK and TCEs", as required in the General Assembly Decision.

89.

In making proposals that may affect Indigenous peoples and local communities, the binding
rules applicable to all participants within the IGC would include, inter alia, the following:
i)
ii)
iii)
iv)

consistency with ensuring effective protection for GRs, TKs and TCEs;
full respect for international human rights law, including UNDRIP;97
concise disclosure of intent when making specific proposals;
consistent use of the term "indigenous peoples" (e.g. "indigenous peoples
and local communities");98
v) consistent use of the term "free, prior and informed consent"; and
vi) use of terms or phrases to avoid compliance not acceptable.99
90.

Some of the above elements should be included in the "Objectives" or "Principles". In
order to ensure compliance, the term "shall" should be used (not "should").

Question 3:
What draft recommendations should the twentieth session of the IGC
consider with a view to enhancing the positive contribution of observers to
the work of the IGC?
91.

The IGC has a significant opportunity to adopt draft recommendations so as to enhance the
positive contribution of observers to the work of the IGC. Participation of Indigenous
peoples and local communities is an urgent issue in international processes. We encourage
WIPO to play a leadership role.

92.

It is proposed that the IGC adopt special rules of procedure100 in order to implement the
following draft recommendations:
1. In accordance with the Decision of the WIPO General Assembly
(October 2011),101 all proposals by member States and observers shall be
consistent with ensuring the effective protection of GRs, TK and TCEs
relating to Indigenous peoples and local communities, including inter alia:
respecting the legal status of Indigenous peoples as distinct "peoples",
consistent with international law;
ii) ensuring the "full and effective participation” of Indigenous peoples
and local communities at all stages of the work;
i)
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accepting proposals, without pre-conditions, for inclusion in draft
texts;
iv) requiring proposals to be consistent with international human rights
law, including the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP);
v) requiring consistent use of the term "free, prior and informed consent";
and
vi) rejecting terms or phrases to avoid compliance with their rights and
related State or other third party obligations.
iii)

2. The Intergovernmental Committee shall recommend to the WIPO
General Assembly to revise the WIPO General Rules of Procedure, so as
to ensure in WIPO's work:
i)

effective protection of GRs, TK and TCEs relating to Indigenous
peoples and local communities;
ii) increased capacity-building measures; and
iii) in respect to matters that may affect their rights, their full and effective
participation in WIPO bodies.
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