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EXECUTIVE SUMMARY

There continues to be a critical need to affirm and safeguard the land and resource rights of
Indigenous peoples globally. Customary rights to lands and resources are affirmed as legal
rights in international human rights law. However, the absence of formal legal recognition and
recording of such rights within States has led to dispossession and other human rights violations.
These and other related challenges are being addressed within the Food and Agriculture
Organization (FAO). In this regard, the Voluntary Guidelines on the Responsible Governance of
Tenure of Land, Fisheries and Forests in the Context of National Food Security that were
recently negotiated are not a positive contribution.
Based on the diverse concerns elaborated in this Joint Submission, it is concluded that the
FAO Committee on World Food Security (CFS) should not approve these Guidelines at the
special session in Rome in mid-May 2012. Thus, a request is made that FAO evaluate on an
urgent basis the serious concerns raised.
The 2012 Guidelines do not constitute a principled and balanced instrument. States are not
required to do anything to improve land and resource tenure rights relating to Indigenous
peoples. Reliance on voluntary measures is so extreme that even existing international and
national State obligations are couched in discretionary terms.
The Objectives of the Guidelines seek to "improve governance of tenure of land, fisheries and
forests" and to do so "for the benefit of all". Yet the Guidelines, as drafted, appear to
significantly lower international standards and unjustly favour States to the detriment of
Indigenous peoples.
The Guidelines fail to conform to FAO's own progressive policies relating to Indigenous
peoples. Major concerns include, inter alia:
• Weakening States' international commitments through the notion of "voluntary
commitments"
• Defining "rule of law" in a manner that is not fully inclusive of international
human rights standards and law
• Devaluing the legal status of the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) and undermining Indigenous rights and related State
obligations
• Failing to characterize land and resource tenure rights as human rights
• Subjugating Indigenous peoples and rights, in a manner that may increase State
domination and control

• Unjustly altering the legal concept of "free, prior and informed consent"
• Allowing States to exploit consensus, so that the lowest common denominator
among positions can prevail.
Inadequate FAO procedural rules favouring States contribute significantly to the wide range of
human rights deficiencies and other injustices in the 2012 Guidelines. As a result, Indigenous
peoples' right to full and effective participation continues to be impeded.
The extent to which States are prejudicing Indigenous peoples' human rights and disrespecting
related State obligations is reaching crisis levels. States cannot evade their international human
rights obligations by acting through international organizations.
The procedures within the FAO and other international organizations require urgent
redress. The global importance of FAO and its objectives are a positive catalyst for procedural
reform.

FAO Voluntary Guidelines on Governance of Tenure of Land, Fisheries and Forests in the
Context of National Food Security
Discrimination and Subjugation of Indigenous Peoples and Rights

I.

Introduction

1.

Indigenous peoples and civil society organizations welcome this opportunity to share
fundamental concerns relating to FAO's Voluntary Guidelines on Governance of Tenure of
Land, Fisheries and Forests in the Context of National Food Security.1 Negotiations of these
Guidelines were completed on 9 March 2012.2

2.

The Voluntary Guidelines will be considered for final approval by the FAO Committee on
World Food Security (CFS)3 at a special session in Rome in mid-May 2012. Upon the
adoption, the focus will shift to the implementation of the Guidelines.

3.

We urge that the concerns raised in this Joint Submission be addressed on an urgent basis. As
currently drafted, the Guidelines could serve to undermine the rights of Indigenous peoples
globally and weaken the international human rights system.

4.

Despite claims to the contrary, the Guidelines are not "consistent with ... international and
regional instruments".4 They are not "complementary to, and support, ... regional and
international initiatives that address human rights and provide secure tenure rights to land,
fisheries and forests".5 The Guidelines are also not compatible with key FAO policies and
principles relating to Indigenous peoples.6

5.

The ongoing, critical need to affirm and safeguard the land and resource rights of Indigenous
peoples is beyond question. Security7 and governance of tenure remain crucial objectives –
especially in the context of food security. As FAO policy affirms: "indigenous communities
make up a substantial portion of the world’s food insecure"8 and there is ongoing concern
regarding "subjugation, marginalization, dispossession, exclusion or discrimination".9

6.

The Objectives of the 2012 Voluntary Guidelines include elements of a human rights-based
approach and seek to "improve governance of tenure of land, fisheries and forests" and to do
so "for the benefit of all".10 The Objectives also seek to "strengthen the capacities and
operations" of Indigenous peoples, among others.11

7.

However, key approaches and provisions in the Voluntary Guidelines appear to run counter to
such Objectives and fail to conform to international human rights law. Major concerns
include, inter alia:
• Weakening States' international commitments through the notion of "voluntary
commitments"
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• Defining "rule of law" in a manner that is not fully inclusive of international
human rights standards and law
• Devaluing the legal status of the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) and undermining Indigenous rights and related State
obligations
• Failing to characterize land and resource tenure rights as human rights
• Subjugating Indigenous peoples and rights, in a manner that may increase State
domination and control
• Unjustly altering the legal concept of "free, prior and informed consent"
• Allowing States to exploit consensus, so that the lowest common denominator
among positions can prevail.
8.

A key rationale for adopting "voluntary" guidelines is to encourage States and others to strive
for higher human rights and environmental standards than they might be willing to agree to in
a legally binding instrument. Yet the Guidelines, as drafted, appear to significantly lower
international standards and unjustly favour States to the detriment of Indigenous peoples.

9.

In commenting on an earlier draft of the Guidelines in May 2011, the Special Rapporteur on
the right to food cautioned that the overemphasis on their "voluntary" nature could lead States
to "underestimate their obligations" and lead to the undermining of existing standards:
... the current emphasis on the ‘voluntary’ nature of the Guidelines bears the risk
that States would tend to interpret them as ‘optional’ and would consequently
underestimate their obligations. This risk must be avoided as it would lower
existing agreed standards. The Guidelines do not create new legal obligations;
but they cannot undermine existing standards.12

10.

It is unacceptable that the Guidelines are drafted in a manner that may serve to legitimize
substandard approaches that devalue UNDRIP, undermine the human rights of Indigenous
peoples and reinforce their domination and subjugation by States.

11.

In view of the serious deficiencies, the 2012 Guidelines fail to advance food security for
Indigenous peoples or their land and resource tenure rights at the national level. Thus the
reasons for approving the Guidelines, as currently drafted, are far from clear.

12.

According to its own "Basic Texts": "The FAO strives for the highest international standards
in its evaluation practice" and "adheres to norms and standards established by the United
Nations Evaluation Group (UNEG)".13 "It is FAO policy that all the work carried out by the
Organization is subject to evaluation".14

13.

Prior to the CFS approving the Voluntary Guidelines, we request that the FAO evaluate
urgently the serious concerns described in this Submission. Such concerns include, inter
alia, discriminatory provisions, lowering of standards and derogations from international
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human rights law. The FAO Evaluation Service appears to have a solid mandate to carry out
this crucial responsibility in a principled, independent and thorough manner.15
II.
14.

States' International Commitments Are Not Discretionary
The Preface of the 2012 Voluntary Guidelines indicates:
These Guidelines are consistent with, and draw on, international and regional
instruments, including the Millennium Development Goals, that address human
rights and tenure rights.

15.

In particular, the Preface states: "This initiative built on and supports the Voluntary
Guidelines to Support the Progressive Realization of the Right to Adequate Food in the
Context of National Food Security" adopted in 2004.16

16.

However, the Guidelines are not "consistent with" international and regional human rights
instruments, including the 2004 Voluntary Guidelines on Right to Food.

17.

For example, in regard to international and regional instruments, the 2012 Guidelines provide:
These Guidelines should be interpreted and applied consistent with existing
obligations under national and international law, and with due regard to voluntary
commitments under applicable regional and international instruments. ... Nothing
in these Guidelines should be read as limiting or undermining any legal
obligations to which a State may be subject under international law.17

18.

The 2004 Voluntary Guidelines stipulated: "The progressive realization of the right to
adequate food requires States to fulfil their relevant human rights obligations under
international law."18 In contrast, the 2012 Guidelines repeatedly address "obligations" under
national and international law as if they were discretionary.

19.

The 2012 Guidelines opt for a lower standard – namely, the Guidelines "should be interpreted
and applied consistent with existing obligations" and "with "due regard" to "voluntary
commitments". This excessively limited and misguided approach is used throughout the
Guidelines and could prove to be prejudicial.19

20.

By solely referring to "existing obligations" without explicitly highlighting what these
include, the Guidelines are likely to contribute to confusion and uncertainty in the future. The
Guidelines should have referred to a wide range of international norms, principles,
commitments and standards. This would be consistent with a human rights-based approach,
which FAO endorses:
FAO activities that affect indigenous peoples will be guided by the human
rights-based approach to development, premised on the notion that everyone
should live in dignity and attain the highest standards of humanity guaranteed
by international human rights law. It will be guided in particular by the core
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principles expressed in this policy document and by the UN Declaration on the
Rights of Indigenous Peoples.20
21.

We strongly object to the introduction of a new category of "voluntary commitments".
It significantly derogates from other relevant FAO instruments. It is also inconsistent
with basic concepts in international law.

22.

In the 2004 Voluntary Guidelines on the Right to Food, there is no reference to "voluntary
commitments". Reference is generally made to "international commitments" without
distinction. Such commitments include those in international treaties and the Charter of the
United Nations.21 They also include those in the "Millennium Declaration, including the
development goals, as well as the outcomes and commitments of the major UN conferences
and summits in the economic, social and related fields".22

23.

In the FAO Code of Conduct for Responsible Fisheries,23 there is also no reference to
"voluntary commitments". Reference is repeatedly made to "international standards",24 which
go beyond "existing international obligations".

24.

In the 2012 Guidelines, the stark distinction of "existing obligations" vs. "voluntary
commitments" fails to appreciate that differences between "hard" and "soft" law instruments
are often blurred.25 Further, the text fails to take into account that international instruments –
that are not legally binding in the same way as treaties – can have diverse legal effects.26

25.

In the above-quoted paragraph,27 it is added: "Nothing in these Guidelines should be read as
limiting or undermining any legal obligations to which a State may be subject under
international law." By using "should" (and not "shall"), it could suggest that States have the
discretion of interpreting States' international obligations in a more limiting manner under the
2012 Guidelines.

26.

The Guidelines should also have added: "Nothing in these Guidelines shall be construed as
diminishing or extinguishing the rights Indigenous peoples have now or may acquire in the
future."28

III.
27.

Double Standards on the "Rule of Law"
Respect for the rule of law is critical for the legitimacy of the 2012 Guidelines. As affirmed
by the United Nations in April 2011, the rule of law requires laws that are “consistent with
international human rights norms and standards”:
The rule of law is a concept at the very heart of the Organization’s mission. It
refers to a principle of governance in which all persons, institutions and entities,
public and private, including the State itself, are accountable to laws that are
publicly promulgated, equally enforced and independently adjudicated, and
which are consistent with international human rights norms and standards.29
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28.

The UN adds in the same paragraph: “[The rule of law] requires, as well, measures to ensure
adherence to the principles of supremacy of law, equality before the law, accountability to the
law, fairness in the application of the law, separation of powers, participation in decisionmaking, legal certainty, avoidance of arbitrariness and procedural and legal transparency.”30

29.

In contrast, the "rule of law" in the 2012 Guidelines is more restrictive and refers to the
unacceptable distinction between "existing obligations" and "voluntary commitments":
Rule of law: adopting a rules-based approach through laws that are widely
publicized in applicable languages, applicable to all, equally enforced and
independently adjudicated, and that are consistent with their existing obligations
under national and international law, and with due regard to voluntary
commitments under applicable regional and international instruments.31

30.

The Guidelines' re-conception of the rule of law makes no specific reference to being
"consistent with international human rights norms and standards". In the Guidelines, respect
for the rule of law is discretionary.32

31.

However, investors "have the responsibility to respect ... the rule of law".33 At the same time,
it is discretionary that investments "not contribute to food insecurity and environmental
degradation".34

32.

While States have the discretion to respect human rights under the Guidelines, a higher
standard is included for "non-state actors":
Non-state actors including business enterprises have a responsibility to respect
human rights and legitimate tenure rights. Business enterprises should act with
due diligence to avoid infringing on the human rights and legitimate tenure
rights of others.35

33.

At the UN General Assembly, heads of State and government recommitted themselves:
to actively protecting and promoting all human rights, the rule of law and
democracy and recognize that they are interlinked and mutually reinforcing and
that they belong to the universal and indivisible core values and principles of the
United Nations ...36

34.
IV.
35.

Such core values and principles are significantly distorted in the 2012 Guidelines.
Need to Affirm Inseparable Link to Water
In addressing "food security", the 2012 Guidelines fail to make the essential link to water and
water security. Such a serious omission detracts from the central objective of food security.
The 2004 Guidelines on the Right to Food include diverse references to water.37
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36.

As underlined by the Office of the High Commissioner for Human Rights: "Water is essential
for life, but is also key to food security, income generation and environmental protection."38
In his May 2011 comments on an earlier draft of the 2012 Guidelines, the Special Rapporteur
on the right to food stressed the need to highlight the significance of water.39

37.

In regard to the International Covenant on Economic, Social and Cultural Rights, the UN
Committee on Economic, Social and Cultural Rights emphasizes the "inextricable" link of the
right to water to rights relating to health, housing and food:
The right to water is also inextricably related to the right to the highest
attainable standard of health (art. 12, para. 1)40 and the rights to adequate
housing and adequate food (art. 11, para. 1).41 The right should also be seen in
conjunction with other rights enshrined in the International Bill of Human
Rights, foremost amongst them the right to life and human dignity.42

38.

Deterioration of water quality in inland waters and oceans is exacerbating food insecurity
among Indigenous peoples.43 The human right to drinking water44 is not being respected.45
Unilateral actions by States in relation to water are especially prejudicial, when other human
rights are adversely affected or denied.

39.

For example, the government of Canada recently tabled in Parliament the Safe Drinking
Water for First Nations Act (Bill S-8). In this proposed Act, the government purportedly
confers on itself the power to abrogate or derogate from any existing Aboriginal or Treaty
right that is protected by Canada's Constitution – "to the extent necessary to ensure the safety
of drinking water on First Nation lands".46 For such purposes, rights of self-determination and
self-government are being dishonourably cast aside.47

40.

In the United States Senate, the Navajo-Hopi Little Colorado River Water Rights Settlement
Act of 2012 (S.2109) was introduced in February 2012. It is reported that the draft Act, if
adopted, "would require the tribes to waive their water rights for 'time immemorial' in
exchange for groundwater delivery projects to three remote communities."48

41.

With few exceptions, human rights may be subject to some limitations. However, in
international human rights law, they are not generally viewed as being subject to
extinguishment or destruction.49

42.

In relation to Indigenous peoples' water and other human rights, free trade agreements
remain an area of particular concern. In different regions of the world, such agreements
continue to be negotiated by States in a secret and fragmented manner that too often fails to
effectively respect and safeguard human rights. As the Special Rapporteur on the right to food
points out in regard to the World Trade Organization (WTO):
The human rights obligations of WTO members and the commitments they
make through the conclusion of agreements under the WTO framework remain
uncoordinated. ... All too often, this failure of global governance mechanisms is
replicated at domestic level: trade negotiators either are not aware of the human
rights obligations of the Governments they represent, or they do not identify the
implications for their position in trade negotiations.50
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43.

The Special Rapporteur adds that this approach is not satisfactory:
It amounts to treating obligations incurred under trade agreements as equivalent
in normative force to human rights obligations. This fails to recognize that, both
as a result of Article 103 of the Charter of the United Nations and because
human rights norms have the status of peremptory norms of international law,
human rights should prevail over any other international commitments. 51

V.

Guidelines Must Not Devalue UNDRIP

44.

The new, confused notion of "voluntary commitments" in FAO's 2012 Guidelines could
prove highly problematic to Indigenous peoples. If the Guidelines are adopted, this notion
might be unfairly invoked by States to undermine the status and legal effects of the United
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).

45.

The 2012 Guidelines ambiguously highlight UNDRIP in provisions that refer to both
"obligations" and "voluntary commitments" under international law. For example:
In the case of indigenous peoples, States should meet their relevant obligations
and voluntary commitments to protect, promote and implement human rights,
including as appropriate from the International Labour Organization Convention
(No 169) concerning Indigenous and Tribal Peoples in Independent Countries,
the Convention on Biological Diversity and the United Nations Declaration on
the Rights of Indigenous Peoples.52

46.

Similarly, the Guidelines provide:
In the case of indigenous peoples and their communities, States should ensure
that all actions are consistent with their existing obligations under national and
international law, and with due regard to voluntary commitments under
applicable regional and international instruments, including as appropriate from
the International Labour Organization Convention (No 169) concerning
Indigenous and Tribal Peoples in Independent Countries and the United Nations
Declaration on the Rights of Indigenous Peoples.53

47.

In regard to these Guidelines, the notion of "voluntary commitments" did not exist in FAO's
earlier "Zero Draft". Yet the Special Rapporteur on the right to food underlined: "The Zero
Draft does insist on the importance of consistency with international obligations in different
paragraphs, but in a way that still leaves too much space for ambiguity."54

48.

According to the Objectives of the 2012 Guidelines, "existing obligations" under international
law include those in the Universal Declaration of Human Rights:
All programmes, policies and technical assistance to improve governance of
tenure through the implementation of these Guidelines should be consistent with
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States’ existing obligations under international law, including the Universal
Declaration of Human Rights and other international human rights instruments.55
49.

In contrast, UNDRIP is treated in an ambiguous and subordinate manner in the 2012
Guidelines. Special Rapporteur James Anaya describes UNDRIP's diverse legal
characteristics as follows:
... even though the Declaration itself is not legally binding in the same way that a
treaty is, the Declaration reflects legal commitments that are related to the
Charter, other treaty commitments and customary international law. The
Declaration builds upon the general human rights obligations of States under the
Charter and is grounded in fundamental human rights principles such as nondiscrimination, self-determination and cultural integrity that are incorporated into
widely ratified human rights treaties, as evident in the work of United Nations
treaty bodies.56

50.

States, such as Canada and the United States, erroneously characterize UNDRIP as
"aspirational" in nature. Should the term "voluntary commitments" be applied to UNDRIP, it
would invite States to distort and diminish the legal significance of this human rights
instrument and other declarations as well. Such actions undermine the international human
rights system.

51.

UNDRIP has diverse legal effects and commands "utmost respect".57 UN treaty bodies are
increasingly using it to interpret Indigenous rights and State obligations in existing human
rights treaties, as well as encouraging its implementation.58

52.

Domestic courts are free to rely on UNDRIP when interpreting Indigenous peoples’ human
rights.59 For example, the Supreme Court of Canada has confirmed that, declarations and
other international instruments and norms are “relevant and persuasive” sources for
interpreting human rights in Canada:
The various sources of human rights law – declarations, covenants, conventions,
judicial and quasi-judicial decisions of international tribunals, customary norms –
must, in my opinion, be relevant and persuasive sources for interpretation of the
[Canadian] Charter’s provisions.60

53.

The legal effects of UNDRIP are also evident from the diverse provisions that reflect
customary international law and treaty-based law. These include fundamental principles,61
rights and obligations relating to non-discrimination, self-determination, self-government,
cultural integrity and property.62 They also include the rights to life, freedom from torture,
freedom from genocide, and reparation and redress.63

54.

Reflections of customary international law and treaty-based law in UNDRIP also include: the
international law principle of pacta sunt servanda ("treaties must be kept");64 UN Charter
obligation of States to promote "universal respect for, and observance of, human rights and
fundamental freedoms for all";65 and the duty of good faith in the fulfillment of the
obligations assumed by States in accordance with the UN Charter.66
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55.

It is unconscionable for the 2012 Voluntary Guidelines to generate confusion and
devalue UNDRIP. Indigenous peoples are among the most vulnerable and disadvantaged in
the world.67 The Declaration was discussed and debated for more than twenty years.

56.

UNDRIP is the most comprehensive and universal international human rights instrument
explicitly addressing the rights of Indigenous peoples. It affirms a wide range of political,
civil, economic, social, cultural, spiritual and environmental rights. UNDRIP is an instrument
for justice and reconciliation.68

VI.
57.

UNDRIP Integral to a Human Rights-Based Approach
In regard to Indigenous peoples, a comprehensive framework for adopting a "human rightsbased and culturally sensitive approach" would include the principles, standards and rules in
international human rights instruments and law. As described by the United Nations
Development Group, this would necessarily include UNDRIP.
The human rights standards contained in, and principles derived from, the
Universal Declaration of Human Rights, the United Nations Declaration on the
Rights of Indigenous Peoples and other international human rights instruments, as
well as the recognition of indigenous peoples’ collective rights, provide the
framework for adopting a human rights-based and culturally sensitive approach
when addressing the specific situation of indigenous peoples.69

58.

The global consensus in support of UNDRIP reinforces its weight as a universal human rights
instrument.70 The widespread human rights violations against Indigenous peoples worldwide
underline the urgency of realizing full and effective implementation of the Declaration. This
is especially crucial in the context of Indigenous land and resource rights and the importance
of ensuring food security.

59.

The Office of the UN High Commissioner for Human Rights emphasizes that the
“Declaration is now among the most widely accepted UN human rights instruments. It is the
most comprehensive statement addressing the human rights of indigenous peoples to date,
establishing collective rights and minimum standards on survival, dignity, and wellbeing to a
greater extent than any other international text.”71

60.

UNDRIP includes several compliance provisions that many treaties do not have.72
particular, article 42 of UNDRIP provides:

In

The United Nations, its bodies, including the Permanent Forum on Indigenous
Issues, and specialized agencies ... and States shall promote respect for and full
application of the provisions of this Declaration and follow up the effectiveness of
this Declaration.
61.

In February 2011, IFAD (International Fund for Agricultural Development) announced the
establishment of an “indigenous peoples’ forum”. The new forum “will be guided by the
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principles of mutual respect, promoting complementarities, adherence to UNDRIP,
inclusiveness, pluralism, reciprocity, accountability and solidarity.”73
62.

In 2010, the FAO indicated that it has a “responsibility to observe and implement
UNDRIP”.74 In 2008, the Permanent Forum on Indigenous Issues affirmed that the
Declaration “will be its legal framework” and will therefore ensure that the Declaration is
integrated in all aspects of its work.75

63.

At the regional level, the African Commission on the Human and Peoples’ Rights has
officially sanctioned and used UNDRIP to interpret Indigenous peoples’ rights.76 Also, the
Inter-American Commission on Human Rights (IACHR) has highlighted the legal “relevance
and importance” of UNDRIP in construing Indigenous rights within the Inter-American
system:
The IACHR and the Inter-‐American Court, in their elaboration of the right to
indigenous property, view as relevant and important the United Nations
Declaration on the Rights of Indigenous Peoples. ... Its provisions, together with
the System’s jurisprudence, constitute a corpus iuris which is applicable in
relation to indigenous peoples’ rights ... The Inter-‐American Court has resorted to
its provisions in order to construe specific rights.77

VII.

Indigenous Peoples' Collective Rights Are Human Rights

64.

Indigenous peoples’ collective rights are human rights, as affirmed in UNDRIP and other
international and regional instruments.78

65.

In its Agenda and Framework for the Programme of Work, the Human Rights Council has
permanently included the “rights of peoples” under Item 3 “Promotion and protection of all
human rights …”79 For decades, the established practice is to address Indigenous peoples’
collective rights within international and regional human rights systems.

66.

Failure to affirm and address Indigenous peoples' collective rights as human rights constitutes
racial discrimination.80 Yet the 2012 Guidelines restrict human rights principles and concepts
to individuals.81

67. For example, in the "principles of implementation" that are identified as "essential to
contribute to responsible governance of tenure of land, fisheries and forests", "human dignity"
is described as "recognizing the inherent dignity and the equal and inalienable human rights of
all individuals".82
68.

In contemporary international human rights law, respect for "human dignity" is described as
"the basic underpinning and indeed the very raison d’être of international humanitarian law
and human rights law".83 As indicated in the UNESCO Declaration on Race and Racial
Prejudice:
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The principle of the equality in dignity and rights of all human beings and all
peoples, irrespective of race, colour and origin, is a generally accepted and
recognized principle of international law. Consequently any form of racial
discrimination practised by a State constitutes a violation of international law
giving rise to its international responsibility.84
69.

UNDRIP affirms that "dignity" applies to the world's Indigenous peoples – and the rights in
this human rights instrument constitute "minimum standards" in regard to their survival,
dignity and well-being.85 The Supreme Court of Canada has ruled that "human dignity"
applies to individuals and groups:
Human dignity means that an individual or group feels self-respect and selfworth. ... Human dignity is harmed when individuals and groups are
marginalized, ignored, or devalued, and is enhanced when laws recognize the
full place of all individuals and groups within Canadian society.86

70.

In the 2012 Guidelines, the principles of "equity and justice" are described as referring solely
to individuals and "may require acknowledging differences between individuals":
Equity and justice: recognizing that equality between individuals may require
acknowledging differences between individuals, and taking positive action,
including empowerment, in order to promote equitable tenure rights and access
to land, fisheries and forests, for all, women and men, youth and vulnerable and
traditionally marginalized people ...87

71.

Under international human rights law, the principles of "equality" and "justice" apply to both
individuals and peoples. UNDRIP affirms: " The provisions set forth in this Declaration shall
be interpreted in accordance with the principles of justice, democracy, respect for human
rights, equality, non-discrimination ..."88

72.

The Declaration on Race and Racial Prejudice affirms: "All individuals and groups have the
right to be different, to consider themselves as different and to be regarded as such."89 In
regard to "peoples", UNDRIP affirms a similar provision.90

VIII. Tenure Rights Are an Essential Part of Human Rights
73.

The 2012 Voluntary Guidelines repeatedly address land and resource tenure91 rights as
separate from human rights. For example, as part of the "General Principles" for responsible
tenure governance, it is provided:
Non-state actors including business enterprises have a responsibility to respect
human rights and legitimate tenure rights. Business enterprises should act with
due diligence to avoid infringing on the human rights and legitimate tenure rights
of others. They should include appropriate risk management systems to prevent
and address adverse impacts on human rights and legitimate tenure rights. ...92
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74.

The Guidelines also refer to rights "linked to access and use of land" as separate from "all
civil, political, economic, social and cultural rights":
Given that all human rights are universal, indivisible, interdependent and
interrelated, the governance of tenure of land, fisheries and forests should not
only take into account rights that are directly linked to access and use of land,
fisheries and forests, but also all civil, political, economic, social and cultural
rights.93

75.

Separation from human rights is further indicated: "States should provide safeguards to
protect legitimate tenure rights, human rights, livelihoods, food security and the environment
from risks that could arise from large-scale transactions in tenure rights."94

76.

Such distinctions between land and resource tenure rights and human rights severely distort
international legal concepts. The segregation of Indigenous peoples' tenure rights from
human rights is incompatible with international human rights law.

77.

Indigenous peoples' traditional land and resource tenure "is a form of property and is crucial
to the cultural and physical survival of indigenous peoples".95 Protections are "grounded in
the affirmation of rights to property, physical well being, and cultural integrity, and in the
requirement that these rights extend to indigenous peoples on a non-discriminatory basis".96

78.

Land and resource tenure rights are property rights,97 which constitute human rights under
international law.98 The FAO also affirms: "In the case of land tenure, it is sometimes
described more precisely as property rights to land."99

79.

The Inter-American Court interpreted Indigenous peoples’ right to property under Article 21
of the American Convention on Human Rights in a manner consistent with international
human rights law – including the right of self-determination:
... by virtue of the right of indigenous peoples to self-determination recognized
under said Article 1 [of the two international Covenants], they may “freely
pursue their economic, social and cultural development”, and may “freely
dispose of their natural wealth and resources” so as not to be “deprived of [their]
own means of subsistence”. Pursuant to Article 29(b) of the American
Convention, this Court may not interpret the provisions of Article 21 of the
American Convention in a manner that restricts its enjoyment and exercise to a
lesser degree than what is recognized in said covenants.100

80.

The Committee on the Elimination of Racial Discrimination (CERD) underlines that it is
discriminatory to deprive Indigenous peoples of their human rights relating to their lands and
resources. CERD has emphasized that “in many regions of the world indigenous peoples have
been, and are still being, discriminated against, deprived of their human rights ... and in particular
that they have lost their land and resources to colonists, commercial companies and State
enterprises.”101

81.

To address such discrimination, the Committee calls upon States parties to: "recognize and protect
the rights of indigenous peoples to own, develop, control and use their communal lands, territories
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and resources".102 The 2012 Voluntary Guidelines are discriminatory, in failing to address
and safeguard Indigenous land and resource rights in a human rights context.
IX.

Need to Affirm Indigenous Peoples' Right of Self-Determination

82.

As repeatedly affirmed by UN treaty bodies, the collective human right of self-determination
applies to Indigenous peoples worldwide.103 It is inextricably linked to the right of food, food
security and food sovereignty.104 According to the two international human rights Covenants:
"In no case may a people be deprived of its own means of subsistence."105

83.

The two Covenants affirm: "The States Parties ... shall promote the realization of the right of
self-determination, and shall respect that right, in conformity with the provisions of the
Charter of the United Nations."106

84.

The UN Human Rights Committee has reaffirmed recognition and protection of Indigenous
peoples' right of self-determination as an "essential condition" for guaranteeing and
strengthening individual human rights:
… the Committee reaffirmed that the Covenant recognizes and protects in most
resolute terms a people's right of self-determination and its right to dispose of its
natural resources, as an essential condition for the effective guarantee and
observance of individual human rights and for the promotion and strengthening
of those rights.107

85.

UNDRIP affirms the right of Indigenous peoples to self-determination.108 It also affirms:
"Indigenous peoples have the right ... to be secure in the enjoyment of their own means of
subsistence and development, and to engage freely in all their traditional and other economic
activities."109 When read as a whole, UNDRIP affirms Indigenous peoples' right to food
security.110

86.

Yet in the 2012 Guidelines, there is no mention of the right of Indigenous peoples to selfdetermination or "subsistence". The right of self-determination is a prerequisite for the
enjoyment of all other human rights.111 Special Rapporteur on the right to food, Jean Ziegler,
underlined in 2005 the "special importance" of this core human right:
Of special importance to the right to food of indigenous peoples is common
article 1 of both human rights covenants, which recognizes the rights of all
peoples to self-determination and the right to freely pursue their economic,
social and cultural development. Moreover, paragraph 2 of that article also
stipulates that in no case may a people be deprived of its own means of
subsistence.112

87.

The 1993 Vienna Declaration affirms: "The World Conference on Human Rights considers
the denial of the right of self-determination as a violation of human rights and underlines the
importance of the effective realization of this right."113
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88. In the 2012 Guidelines, the Objectives highlight the "goals of food security and progressive
realization of the right to adequate food." In the Indigenous global context, violations of this
right have continued for countless years and "progressive realization" is not a valid defence for
State complicity or inaction.114
89. The "obligation to realize the right to adequate food has become today part of customary
international law".115 It is concluded: "All Governments, individually and in cooperation with
others, have a duty to respect, protect and fulfil the right to adequate food of all peoples."116
90.

A central purpose of the 2012 Guidelines is to improve "responsible governance"117 in the
national context. However, this is unlikely to be achieved. Although related to governance
and food security, Indigenous peoples' right of self-determination is not explicitly included in
the Guidelines. There is no principled framework that all actors are required to respect.118

91.

It is provided: "These Guidelines should be interpreted and applied in accordance with
national legal systems and their institutions."119 In the crucial context of lands and resources
and food security, the Guidelines fail to address respect and protection by States of the right
of Indigenous peoples to self-government, through their own decision-making institutions.120

92.

For example, an earlier draft of the Guidelines indicated: "States should recognize indigenous
and other customary tenure rights and governance systems of communities, consistent with
international and regional human rights obligations."121 However, even this modest reference
to "governance systems" was omitted in the 2012 Guidelines.

93.

Within the context of the Guidelines, core principles and values in the international and
domestic human rights systems may be ignored by States. It is not acknowledged that lands,
fisheries and forests have diverse values for Indigenous peoples, but left to the discretion of
"State and non-state actors":
State and non-state actors should acknowledge that land, fisheries and forests
have social, cultural, spiritual, economic, environmental and political value to
indigenous peoples ... with customary tenure systems.122

X.
94.

Indigenous Peoples and Rights Must Not Be Subjugated
Some provisions in the Guidelines are biased against Indigenous peoples and favour States
and other parties. For example:
All tenure rights are limited by the rights of others and by the measures taken by
States necessary for public purposes. Such measures should be determined by
law, solely for the purpose of promoting general welfare including
environmental protection and consistent with States’ human rights obligations.123

95.

In the above paragraph, it is stated as a rule that the "rights of others" limit all tenure rights.
Rights are generally relative, but this does not mean that the rights of others always limit
Indigenous peoples' tenure rights and not the reverse.124 A fair and balanced outcome would
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depend on the facts and law in each case. Tenure rights are not subservient to the rights of
others.
96.

The Guidelines add that measures taken by States for public purposes "should" be determined
by law, "solely for the purpose of promoting general welfare". The purpose of "promoting
general welfare" is exceedingly broad and could be used to justify virtually any public
purpose.

97.

During the negotiations on UNDRIP at the UN, limitations based on "general welfare" were
flatly rejected as being too vague and far-reaching. Instead, UNDRIP includes inter alia the
following criteria:
Any ... limitations shall be non-discriminatory and strictly necessary solely for
the purpose of securing due recognition and respect for the rights and freedoms
of others and for meeting the just and most compelling requirements of a
democratic society.125

98.

In addition, Indigenous rights and State obligations in UNDRIP are interpreted in accordance
with the basic principles and values of the international legal system:
The provisions set forth in this Declaration shall be interpreted in accordance
with the principles of justice, democracy, respect for human rights, equality,
non-discrimination, good governance and good faith.126

Takings for public purposes
99.

The above-quoted paragraph127 in the Guidelines also presumes that all tenure rights will as a
rule be limited "by the measures taken by States necessary for public purposes". It is
inconsistent with international human rights law to adopt such a one-sided approach, in the
absence of the facts and law in each case. There is also no indication as to what "public
purposes" entail.

100. As emphasized by the Special Rapporteur on the right to food, the exercise of indiscriminate
State power in favour of development projects can have far-reaching adverse effects:
... the right to food of indigenous peoples is frequently denied or violated, often
as a result of systematic discrimination or the widespread lack of recognition of
indigenous rights. ... [I]nappropriate development efforts often intensify the
marginalization, poverty and food insecurity of indigenous peoples, failing to
recognize indigenous ways of securing their own subsistence and ignoring their
right to define their own path toward development.128
101. Consistent with the right of self-determination, UNDRIP affirms: "Indigenous peoples have
the right to determine and develop priorities and strategies for exercising their right to
development."129 Similarly, the Indigenous and Tribal Peoples Convention, 1989 affirms:
The peoples concerned shall have the right to decide their own priorities for the
process of development as it affects their lives, beliefs, institutions and spiritual
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well-being and the lands they occupy or otherwise use, and to exercise control,
to the extent possible, over their own economic, social and cultural
development.130
Formal legal recognition, allocation and recording of traditional lands
102. In regard to formal legal recognition, allocation and recording of Indigenous peoples'
traditional lands, the 2012 Guidelines presume that States have the discretion to determine the
nature and scope of such rights and the size of any demarcated lands. According to the
Guidelines, States have no legal duty to act. Consultations with the peoples concerned are
contemplated but are not mandatory. Such powers are only exercised, when States "intend"
to recognize or allocate tenure rights":
Where States intend to recognize or allocate tenure rights, they should first
identify all existing tenure rights and right holders, whether recorded or not.
Indigenous peoples and other communities with customary tenure systems,
smallholders and anyone else who could be affected should be included in the
consultation process, consistent with paragraphs 3B.6 and 9.9.131
103. Such a process is potentially exploitive and self-serving. It invites State domination and
subjugation of Indigenous peoples and their rights. It runs counter to Indigenous
peoples' inherent land and resource rights and related States' obligations under
international human rights law.
104. Any such process of formal legal recognition and recording should only be undertaken in
conjunction with the Indigenous peoples concerned and with their free, prior and informed
consent. Otherwise, such customary rights should be determined by a competent tribunal or
other impartial body consistent with international human rights law. In regard to Indigenous
peoples' traditional land and resource rights, States have a duty to recognize and register the
property rights involved.132
105. As concluded by the African Commission on Human and Peoples' Rights, "(1) traditional
possession of land by indigenous people has the equivalent effect as that of a state-granted
full property title; (2) traditional possession entitles indigenous people to demand official
recognition and registration of property title".133
... the State still has a duty to recognise the right to property of members of the
Endorois community, within the framework of a communal property system, and
establish the mechanisms necessary to give domestic legal effect to such right
recognised in the [African] Charter and international law.134
106. The Inter-American Court has ruled that when rights and title to traditional lands have been
determined, the State has a duty to adopt special measures to "respect, protect and guarantee"
the property right to such lands:
... the Court thus concludes that the members of the Saramaka people make up a
tribal community protected by international human rights law that secures the
right to the communal territory they have traditionally used and occupied,
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derived from their longstanding use and occupation of the land and resources
necessary for their physical and cultural survival, and that the State has an
obligation to adopt special measures to recognize, respect, protect and guarantee
the communal property right of the members of the Saramaka community to said
territory.135
107. UNDRIP also affirms: "States shall give legal recognition and protection to these lands,
territories and resources. Such recognition shall be conducted with due respect to the customs,
traditions and land tenure systems of the indigenous peoples concerned."136
108. This State duty to demarcate and protect traditional lands and resources is now considered to
be customary international law.137 The 2012 Guidelines should not be presuming that each
State has the power to determine to what extent it will recognize and protect such lands and
resources, in a manner that could seriously derogate from conventional and customary
international law.
109. Experience to date has repeatedly demonstrated that national legislation alone cannot be
relied upon to safeguard Indigenous rights and interests. Even where such legislation or other
special measures may exist, the record of implementation is generally poor and ineffective.138
XI.

"Free, Prior and Informed Consent" – A Crucial Right and Standard

110. In regard to Indigenous peoples, "free, prior and informed consent" (FPIC) is an essential
international right and standard. FPIC is the standard required or supported by the UN
General Assembly,139 international treaty bodies,140 regional human rights bodies,141 UN
special rapporteurs142 and specialized agencies.143 FPIC is also the standard under UNDRIP
and the Indigenous and Tribal Peoples Convention, 1989.144
111. UNDRIP consistently uses the standard of FPIC.145 This is the standard relating to
Indigenous cultural heritage, including traditional knowledge and genetic resources.146 FPIC
is a "crucial dimension", "requirement" and "manifestation" of Indigenous peoples’ right of
self-determination.147
112. In the 2012 Guidelines, FPIC is undermined by adding "with due regard for particular
positions and understandings of individual States":
... projects should be based on an effective and meaningful consultation with
indigenous peoples, through their own representative institutions in order to
obtain their free, prior and informed consent under the United Nations
Declaration of Rights of Indigenous Peoples and with due regard for particular
positions and understandings of individual States.148
113. The additional phrase was insisted upon by Canada in the negotiations of the Guidelines in
Rome, Italy. In effect, the phrase appears to invite each State to provide its own political
positions and understandings of FPIC. If so, it could significantly alter the essential meaning
of FPIC as an inherent human right.
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114. Such State actions are based on narrow self-interest and are incompatible with the
international law principles of non-selectivity, impartiality and objectivity. As reaffirmed by
the UN General Assembly:
… the promotion, protection and full realization of all human rights ..., as a
legitimate concern of the world community, should be guided by the principles
of non-selectivity, impartiality and objectivity and should not be used for
political ends.149
115. Canada and the United States have already indicated that FPIC means a "process of
meaningful consultation" and not consent.150 Such selective positions serve to politicize
human rights in a self-serving manner and are inconsistent with the rule of law, domestically
and internationally.151
116. According to Canada’s highest court, “full consent” is required on “very serious issues”.152 It
is clearly a serious issue, when the human rights, cultures and well-being of Indigenous
peoples are at stake in the context of food security, biodiversity, environment and resource
development.
117. Since its election in 2006, the government of Canada has failed to consult Indigenous peoples
on UNDRIP and on international negotiations relating to the right to food and food security,
biodiversity, intellectual property and climate change. Instead, Canada has sought to lower
international human rights standards – as evident in these 2012 Guidelines.
XII.

Effective Remedies Must Apply to Indigenous Peoples' Rights

118. In the 2012 Guidelines, section 4 on "Rights and responsibilities related to tenure" appears to
contemplate effective remedies solely for "persons" (not "peoples" or "groups"):
States should provide access through impartial and competent judicial and
administrative bodies to timely, affordable and effective means of resolving
disputes over tenure rights, including alternative means of resolving such
disputes, and should provide effective remedies, which may include a right of
appeal, as appropriate. ... States should strive to ensure that vulnerable and
marginalized persons have access to such means, in line with paragraphs 6.6
and 21.6. States should ensure that any person whose human rights are violated
in the context of tenure has access to such means of dispute resolution and
remedies.153
119. Similarly, in section 21 on "Resolution of disputes over tenure rights", effective remedies are
addressed as applying to "women and men"154 and to "persons".155
120. By in effect excluding Indigenous peoples from the human right to an effective remedy, the
2012 Guidelines are not consistent with international human rights law.
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121. Although effective remedies initially focussed on individuals, contemporary international
human rights law also affirms the human right to an effective remedy156 to "Indigenous
peoples" and other groups.157
122. In addition to addressing resolution of conflicts and disputes, UNDRIP affirms the right to
effective remedies for "all infringements" of collective and individual rights:
Indigenous peoples have the right to access to and prompt decision through just
and fair procedures for the resolution of conflicts and disputes with States or
other parties, as well as to effective remedies for all infringements of their
individual and collective rights.158
123. The Indigenous and Tribal Peoples Convention, 1989 affirms: "Indigenous and tribal peoples
shall enjoy the full measure of human rights and fundamental freedoms without hindrance or
discrimination."159 Such collective human rights would include the right to effective
remedies.
124. In regard to the right to adequate food, the UN Committee on Economic, Social and Cultural
Rights applies the right of access to effective remedies to any "person" or "group":
Any person or group who is a victim of a violation of the right to adequate food
should have access to effective judicial or other appropriate remedies at both
national and international levels. All victims of such violations are entitled to
adequate reparation, which may take the form of restitution, compensation,
satisfaction or guarantees of non-repetition. National Ombudsmen and human
rights commissions should address violations of the right to food.160
125. In regard to the right to water, the Committee on Economic, Social and Cultural Rights also
indicated that any "persons" or "groups" should have access to effective remedies:
Any persons or groups who have been denied their right to water should have
access to effective judicial or other appropriate remedies at both national and
international levels ...161
126. The Inter-American Commission on Human Rights concluded that the Maya people be
provided with an effective remedy, in regard to their "communal property right to the lands
that they have traditionally occupied and used":
Based upon these findings, the Commission recommended that the State provide
the Maya people with an effective remedy, which includes recognizing their
communal property right to the lands that they have traditionally occupied and
used, without detriment to other indigenous communities, and to delimit,
demarcate and title the territory in which this communal property right exists, in
accordance with the customary land use practices of the Maya people.162
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XIII. FAO Rules of Procedure Require Reform
127. The procedures within international organizations require urgent redress. The extent to which
States are prejudicing Indigenous peoples' human rights and disrespecting related State
obligations is reaching crisis levels. Indigenous concerns relating to such crucial global
issues, such as biodiversity,163 food security, climate change and intellectual property,164 are
being addressed to the detriment of Indigenous peoples.165
128. Within the FAO and other international bodies and processes, unfair procedures are
undermining the principles of justice, democracy, non-discrimination, respect for human
rights and rule of law. The UN Expert Mechanism on the Rights of Indigenous Peoples
highlights in its Final report of the study on indigenous peoples and the right to participate in
decision-making:
Reform of international and regional processes involving indigenous peoples
should be a major priority and concern.166
129. A vivid example is the negotiation of FAO's 2012 Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries and Forests in the Context of National Food
Security. FAO's rules of procedure are ineffective in preventing States from advancing
proposals that violate their most solemn international human rights obligations.
130. As elaborated in this Joint Submission, States freely proposed and agreed to provisions in the
Guidelines that run counter to their commitments under the Charter of the United Nations;
undermined Indigenous peoples' rights and downplayed related State obligations; devalued
UNDRIP; and repeatedly engaged in racial discrimination.
131. Since the prohibition against racial discrimination is a peremptory norm or jus cogens,167 all
States and international organizations are bound to respect this norm.168
132. Whether through joint or separate action, States Parties cannot evade their
international human rights obligations by acting through international organizations. In
the event of conflict between the obligations of States under the Charter of the United
Nations and those under any other international agreement,169 the Charter obligations would
prevail.170 This is especially the case, since human rights "occupy a hierarchically superior
position among the norms of international law".171
133. Even where discriminatory provisions in any international agreement were adopted by
consensus among the Parties, such texts lack validity.172 In regard to Indigenous peoples,
interpretations would need to be adopted that do not discriminate against them or else the
offending provisions would require amendment. Otherwise the superior human rights norms
would prevail.173
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13.1

"Consensus" exploited in undermining Indigenous rights

134. In negotiating the 2012 Guidelines, the Parties chose to proceed by way of consensus.
Proposals were approved by consensus among States that violate principles of justice,
democracy, non-discrimination, respect for human rights and rule of law.
135. Within FAO procedures, there does not appear to be any legal obligation to require consensus
among the Parties. Even if such a duty existed, it could not prevail over the obligations of
States to respect the Charter of the United Nations and international human rights law.
136. Since the final text was intended to reflect a consensus among the Parties, it was often the
lowest common denominator among their positions that was reflected in the Guidelines. Such
a substandard dynamic served to impede achieving a text consistent with the stated
Objectives.
137. In its study on participation in decision-making, the UN Expert Mechanism on the Rights of
Indigenous Peoples emphasized: "Consensus is not a legitimate approach if its intention or
effect is to undermine the human rights of indigenous peoples."174
138. Consensus can show a unity of purpose, but it loses its significance and validity if achieved at
the expense of human rights. Even where a consensus “rule” exists, the UN SecretaryGeneral has described consensus as a “privilege … [and] that this privilege comes with
responsibility”.175 Concerns relating to consensus have also surfaced at the General
Assembly.
… unfortunately, consensus (often interpreted as requiring unanimity) has
become an end in itself. … This has not proved an effective way of reconciling
the interests of Member States. Rather, it prompts the Assembly to retreat into
generalities, abandoning any serious effort to take action. Such real debates as
there are tend to focus on process rather than substance and many so-called
decisions simply reflect the lowest common denominator of widely different
opinions.176
139. Similarly, James Anaya has commented on the problems generated by consensus when the
lowest common denominator is a prevailing factor:
In the process of negotiation, however, the goal of consensus should not be used
to impede progress on a progressive text. Consensus does not imply a veto
power of every participant at every step … Consensus does not mean perfect
unanimity of opinion nor bowing to the lowest common denominator. It means
coming together in a spirit [of] mutual understanding and common purpose to
build and settle upon common ground.177
140. Consensus was not a rigid requirement in the climate change talks in Cancún, Mexico in
December 2010. When Bolivia objected and insisted that improvements be made to the text
that had majority support, the Chair of the meeting indicated that consensus did not mean that
a State had a right of veto and declared the text adopted.178
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13.2

Right to full and effective participation not achieved

141. Ensuring "full and effective participation" of Indigenous peoples is especially challenging in
international forums, where treaties and other instruments are being negotiated. Even those
international processes that claim they support such Indigenous participation are far from
achieving it.
142. In many instances, the number of Indigenous peoples' representatives that are afforded an
opportunity to participate is severely limited. The international body concerned may deem it
sufficient if there are two or three Indigenous people funded from each geographic region. In
some cases, the level of Indigenous participation may be even less.179
143. When new instruments are being negotiated, the few Indigenous representatives that are
funded to attend may have valuable technical expertise, however, there may be a lack of legal
counsel. This inequitable situation has led to international agreements that favour States and
others, but often undermine the rights of Indigenous peoples.
144. Inadequate FAO rules of procedure that favour States contribute significantly to the wide
range of human rights deficiencies and other injustices in the 2012 Guidelines. As a result,
Indigenous peoples' right to full and effective participation continues to be impeded. The
global importance of FAO and its critical objectives should compel the necessary procedural
reforms.
145. Indigenous peoples are recognized as "peoples" with the right of self-determination under
international human rights law. As a result, their participation through their representative
institutions must be based on the distinct legal status of such peoples.
146. The right of Indigenous peoples to participate in international and domestic decision-making
is itself a human right. As Special Rapporteur on the rights of indigenous peoples, James
Anaya, underlines:
The right of indigenous peoples to participate in decision-making is both rooted
in other basic human rights and essential to the effective enjoyment of those
rights. A number of basic human rights principles underpin the right to
participate and inform its content. These include, among others, principles of
self-determination, equality, cultural integrity and property.180
147. As affirmed by the United Nations Development Group, “full and effective participation” and
free, prior and informed consent (FPIC) are important elements of Indigenous peoples’ right
of self-determination.181 Such participation is also a crucial aspect of FPIC.182
148. In its study on Indigenous peoples and the right to participate in decision-making, the UN
Expert Mechanism on the Rights of Indigenous Peoples links the collective human right to
participation to the right to self-determination:
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The normative international human rights framework for the collective right to
participation is the right to self-determination. Affirmed in Article 1 (2) of the
Charter of the United Nations and other major international legal instruments, ...
self-determination is widely acknowledged to be a principle of customary
international law and even a peremptory norm.183
149. The UN Permanent Forum on Indigenous Issues urges diverse international bodies and
forums to facilitate Indigenous peoples' participation184 and uses UNDRIP as the standard:
The Permanent Forum recognizes the right to participate in decision-making and
the importance of mechanisms and procedures for the full and effective
participation of indigenous peoples in relation to article 18 of the United Nations
Declaration on the Rights of Indigenous Peoples.185
150. UNDRIP includes a wide range of interrelated or mutually reinforcing provisions that, in their
effect, require the full and effective participation of Indigenous peoples.186
151. The international community is widely supportive of this right and principle, including the
General Assembly,187 specialized agencies,188 national human rights institutions189 and
Indigenous peoples.190
152. Ensuring Indigenous peoples' right to full and effective participation is consistent with
principles of democracy, as well as respect for human rights and the rule of law.191
153. FAO and States Parties have a responsibility to ensure a democratic and fair process. A
major factor impeding the full and effective participation of Indigenous peoples is their lack
of financial and other support. Adequate numbers of representatives from each region should
have funding to participate fully in the current negotiations.
154. Special Rapporteur James Anaya has emphasized the need for reforms and capacity-building:
Potential reforms within international institutions and platforms of decisionmaking that affect indigenous peoples’ lives should be closely examined ...
Financial and administrative support should be maintained and expanded as
necessary to ensure that indigenous peoples can participate effectively in
international forums.192
XIV. Conclusions and Recommendations
155. There continues to be a critical need to affirm and safeguard the land and resource rights of
Indigenous peoples globally. Customary rights to lands and resources are affirmed as legal
rights in international human rights law. However, the absence of formal legal recognition
and recording of such rights within States has led to dispossession and other human rights
violations.
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156. In addressing these and other challenges, the Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries and Forests in the Context of National Food
Security that were negotiated in March 2012 are not a positive contribution.
157. Based on the diverse concerns elaborated in this Joint Submission, it is concluded that the
FAO Committee on World Food Security (CFS) should not approve the Guidelines at the
special session in Rome in mid-May 2012.
158. The 2012 Guidelines are incompatible with FAO's highly progressive policies relating to
Indigenous peoples and their human rights. These Guidelines are also inconsistent with the
2004 Voluntary Guidelines on the Right to Food.
159. We respectfully request the FAO to evaluate on an urgent basis the serious concerns that have
been raised. In view of its principled and independent mandate, the FAO Evaluation Service
appears well-suited to carry out this vital responsibility.
160. In carrying out the requested evaluation of the 2012 Guidelines, we recommend that
following issues among others be examined.
161. Lack of a principled framework. The inclusion of specific international norms, principles
and commitments is necessary, in order to provide a principled framework for any
Guidelines. Such framework must include and be consistent with international human rights
law.
162. Double standards on the rule of law. The Guidelines' re-conception of the rule of law
makes no specific reference to being "consistent with international human rights norms and
standards". In the Guidelines, respect for the rule of law is discretionary for States but
obligatory for Indigenous peoples and other non-State actors.
163. Omission of inseparable link to water. In addressing "food security", the 2012 Guidelines
fail to make the essential link to water and water security. Such a serious omission detracts
from the central objective of food security.
164. Repeated use of vague terms. A core problem is that "existing obligations" and "voluntary
commitments" of States are repeatedly referred to, but there is no indication as to the meaning
or scope of these terms. International instruments, such as declarations, may not be legally
binding in the same manner as treaties. However, they still have diverse legal effects. If that
is what this refers to, the term "voluntary commitments" would be inaccurate and inconsistent
with international human rights law.
165. State obligations described in discretionary terms. Excessive emphasis on the "voluntary"
aspects of the Guidelines could lead States to underestimate their obligations and open the
door to undermining existing international standards.
166. Objectives fail to be met. The Objectives of the 2012 Voluntary Guidelines seek to "improve
governance of tenure of land, fisheries and forests" and to do so "for the benefit of all". Yet
the Guidelines, as drafted, appear to significantly lower international standards and unjustly
favour States to the detriment of Indigenous peoples.
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167. Tenure rights segregated from human rights. Indigenous peoples' land and resource
tenure rights are property rights. They are considered as such in international human rights
law. It is discriminatory for the Guidelines to separate tenure rights from human rights.
168. Land and resource tenure rights not discretionary. In regard to formal legal recognition,
allocation and recording of Indigenous peoples' traditional lands, the 2012 Guidelines
presume that States have the discretion to determine the nature and scope of such rights and
the size of any demarcated lands. Such presumption is incompatible with Indigenous peoples'
inherent rights and related States' obligations under international human rights law.
169. Human rights principles and concepts restricted to individuals. In the 2012 Guidelines,
"human dignity" is described as "recognizing the inherent dignity and the equal and
inalienable human rights of all individuals". Similarly, "equity and justice" are described as
referring solely to individuals. Exclusion of Indigenous "peoples" in this context is
discriminatory.
170. Self-determination and subsistence ignored. The Guidelines make no mention of the rights
of Indigenous peoples to self-determination and "their own means of subsistence" – which
rights are particularly relevant to food security and related governance matters. The
collective human right of self-determination is a prerequisite for the enjoyment of all other
human rights.
171. Tenure rights subordinated to other rights. The Guidelines also presumes that "all" tenure
rights will as a rule be limited by the rights of others, as well as "by the measures taken by
States necessary for public purposes". In both cases, it is inconsistent with international
human rights law to adopt such a one-sided approach, in the absence of the facts and law in
each case.
172. FPIC unjustly altered. In regard to Indigenous peoples, "free, prior and informed consent"
(FPIC) is an essential international right and standard. Yet in the Guidelines, FPIC is
undermined by adding "with due regard for particular positions and understandings of
individual States". Such subjective factors could significantly alter the essential meaning of
FPIC as an inherent human right.
173. Effective remedies denied to Indigenous peoples. The Guidelines appear to contemplate
effective remedies solely for "persons" and not "peoples" or "groups". By in effect excluding
Indigenous peoples from the human right to an effective remedy, the Guidelines are
inconsistent with international human rights law.
174. FAO rules of procedure require reform. Within the FAO, unfair procedures are
undermining the principles of justice, democracy, non-discrimination, respect for human
rights and rule of law. While the FAO is a progressive organization, there is serious concern
that States are taking unfair advantage of such procedures to negotiate new instruments that
adversely affect UNDRIP and Indigenous peoples' human rights.
175. Full and effective participation not realized. Inadequate FAO rules of procedure that
excessively favour States contribute significantly to the wide range of human rights-related

26
deficiencies and other injustices in the 2012 Guidelines. Indigenous peoples involved in FAO
negotiations will likely continue to be precluded from exercising their right to full and
effective participation, until FAO procedures are reformed.
176. Consensus exploited by States. In negotiating the 2012 Guidelines, States exploited the
practice of seeking consensus in order to undermine Indigenous peoples' rights. As a result, it
was often the lowest common denominator among States' positions that was reflected in the
Guidelines. Such a substandard dynamic served to impede achieving a text consistent with
the stated Objectives. The practice of seeking consensus requires reconsideration.
177. A call for positive State action. After achieving a global consensus on UNDRIP, it is
unconscionable that States are now using international processes to prejudice this human
rights instrument and Indigenous peoples' rights.
Principles of justice, solidarity,
international cooperation and respect for human rights must apply equally to Indigenous
peoples – especially those among the most vulnerable, disadvantaged and discriminated
against in the world.
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