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EXECUTIVE SUMMARY
At the international level, new instruments are increasingly being negotiated or implemented that
significantly affect Indigenous peoples and their human rights. Indigenous concerns relating to
issues such as biodiversity, food security, climate change, development, free trade and intellectual
property, are being addressed to the detriment of Indigenous peoples.
Under existing procedures of international organizations, Indigenous peoples have no effective
means of safeguarding their rights. When Indigenous representatives raise concerns that State
positions are inconsistent with the Charter of the United Nations and international human rights
law, such concerns are generally not addressed by the Parties.
Within international bodies and processes, consensus-driven procedures are being exploited by
States to the detriment of Indigenous peoples. The lowest common denominator among State
positions often prevails. Such procedures are undermining the principles of justice, democracy,
non-discrimination, respect for human rights and rule of law.
The procedures within international organizations require redress. The extent to which States
are prejudicing Indigenous peoples' human rights and disrespecting related State obligations
is critical.
In calling for strengthening the rule of law nationally and internationally, the UN Secretary-General
recently affirmed: "The rule of law is a core principle of governance that ensures justice and
fairness, values that are essential to humanity."
The rules of procedure in international organizations are generally out-dated. In its August 2011
report to the Human Rights Council, the UN Expert Mechanism on the Rights of Indigenous
Peoples highlighted: “Reform of international and regional processes involving indigenous peoples
should be a major priority and concern.”
It is unacceptable that procedural rules in international organizations should be anything less than
clear and explicit in affirming the rule of law, consistent with international human rights standards
including the UN Declaration on the Rights of Indigenous Peoples.
In this context, it would be beneficial to examine the practices that governed the negotiations on the
UN Declaration. An inclusive and democratic process of Indigenous participation was established
within the United Nations. It constitutes today an impressive precedent and best practice.
A central recommendation of this Submission is that the Permanent Forum on Indigenous Issues:
Undertake on an urgent basis, an in-depth study of existing rules of procedure in
diverse international organizations that have real or potential impacts of major
consequence on Indigenous peoples' human rights and related interests. The study
should identify serious inadequacies and impacts affecting Indigenous peoples, as
well as propose effective remedies and possible compliance mechanisms, with a
view to ensuring fair and balanced procedural rules.

Undermining Indigenous Peoples' Rights and UN Declaration: Urgent Need for
Procedural Reforms in International Organizations

I.

Introduction

1.

Indigenous peoples and civil society organizations welcome this opportunity to address the
Permanent Forum's Agenda Item 4: "Implementation of the United Nations Declaration on
the Rights of Indigenous Peoples" in a human rights context.

2.

Since its adoption in September 2007, the UN Declaration1 has attained a global consensus.
As we approach the five-year anniversary of the adoption of the Declaration by the
General Assembly, we join in its celebration.

3.

The Declaration is both "a beacon and catalyst for achievement, well-being and renewed
hope."2 Its real and potential value as a normative human rights instrument is continually
reaffirmed.

4.

During the past five years, implementation of the Declaration has taken place in many
positive ways. Collaboration among States, Indigenous peoples and specialized agencies
can prove highly beneficial. Ongoing efforts necessarily include initiatives at the
international, regional3 and domestic levels.

5.

This Joint Submission focuses primarily on the serious challenges Indigenous peoples face
in ensuring full and effective implementation of the Declaration at the international level.
This includes Indigenous peoples' human rights and related State obligations. It also
involves the obligations of the United Nations, its bodies and specialized agencies.

6.

In negotiating new instruments or implementing existing ones, Indigenous peoples have
strived in a diverse range of international forums to achieve principled and culturallysensitive outcomes.4 To a large extent, States have not affirmed Indigenous rights in a
"spirit of partnership and mutual respect".5

7.

Some international organizations, such as the Food and Agriculture Organization (FAO),
have progressive policies relating to Indigenous peoples. Yet when negotiating or
implementing new instruments, the rules of such organizations allow States to propose and
agree to any proposal – even if it violates their most solemn obligations.

8.

Within international bodies and processes, consensus-driven procedures are being
exploited by States to the detriment of Indigenous peoples. The lowest common
denominator among State positions most often prevails. Such unfair procedures are
undermining the principles of justice, democracy, non-discrimination, respect for human
rights and rule of law.
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9.

In his March 2012 report on strengthening the rule of law nationally and internationally, the
UN Secretary-General affirms: "The rule of law is a core principle of governance that
ensures justice and fairness, values that are essential to humanity."6

10.

The report refers to "vulnerable groups",7 but there is no explicit reference to "Indigenous
peoples" or any "peoples" at all. Such serious omission must be corrected.8

11.

In regard to the rule of law, the report emphasizes:
The United Nations defines the rule of law as a principle of governance in
which all persons, institutions and entities, public and private, including the
State itself, are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent with
international human rights norms and standards.9

12.

Under existing procedures of international organizations, Indigenous peoples have no
effective means of safeguarding their human rights. When Indigenous representatives raise
concerns that State positions are inconsistent with the Charter of the United Nations and
international human rights law, such concerns are generally not addressed by the Parties.

13.

Such a prejudicial and ongoing dynamic is neither honourable nor valid. It serves to
weaken the United Nations system. The human rights standards in the UN Declaration are
too often undermined or ignored.

14.

The procedures within international organizations require urgent redress. The extent
to which States are prejudicing Indigenous peoples' human rights and disrespecting
related State obligations is reaching critical levels. Indigenous concerns relating to such
crucial global issues, such as biodiversity,10 food security,11 climate change,12
development,13 free trade14 and intellectual property,15 are being addressed to the detriment
of Indigenous peoples.16

15.

In this important context, the rules of procedure in international organizations are generally
out-dated. Calls for significant reforms are increasing. As highlighted by the UN Expert
Mechanism on the Rights of Indigenous Peoples highlights in its Final report of the study
on indigenous peoples and the right to participate in decision-making:
Reform of international and regional processes involving indigenous peoples
should be a major priority and concern.17

16.

Similarly, Special Rapporteur on the rights of indigenous peoples, James Anaya, has
emphasized the need for reforms: "Potential reforms within international institutions and
platforms of decision-making that affect indigenous peoples’ lives should be closely
examined".18
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II.

Significance of UN Declaration in Human Rights Context

17.

The global consensus in support of the UN Declaration reinforces its weight as a universal
human rights instrument. The consensus by States represents a very strong commitment to
implementing the Declaration.19

18.

The widespread human rights violations against Indigenous peoples worldwide underline
the urgency of realizing full and effective implementation of the Declaration. This is
especially crucial in the context of Indigenous land and resource rights.

19.

The UN Declaration was adopted as an Annex to a General Assembly resolution. Under
international and domestic law, the Declaration has diverse legal effects.20

20.

The International Law Association underscores that the Declaration is much more than a
simple General Assembly resolution and deserves "utmost respect":
In 1962, the Office of Legal Affairs of the United Nations, upon request by the
Commission on Human Rights, clarified that “in United Nations practice, a
‘declaration’ is a solemn instrument resorted to only in very rare cases relating
to matters of major and lasting importance where maximum compliance is
expected”.21 UNDRIP is such a declaration deserving of utmost respect.22

21.

UN Special Rapporteur on the rights of indigenous peoples, James Anaya, describes the
Declaration as “a political, moral and legal imperative … within the framework of the
human rights objectives of the Charter of the United Nations”.23 Anaya further concludes:
… the Declaration builds upon fundamental human rights and principles, such
as non-discrimination, self-determination and cultural integrity, which are
incorporated into widely ratified human rights treaties. In addition, core
principles of the Declaration can be seen to be generally accepted within
international and State practice, and hence to that extent the Declaration reflects
customary international law.24

22.

The Office of the UN High Commissioner for Human Rights emphasizes that the
“Declaration is now among the most widely accepted UN human rights instruments. It is
the most comprehensive statement addressing the human rights of indigenous peoples to
date, establishing collective rights and minimum standards on survival, dignity, and
wellbeing to a greater extent than any other international text.”25

23.

Indigenous peoples' rights in the Declaration should be read in the context of the whole
instrument and other international human rights law26 – and States have a duty to “respect,
protect and fulfill” such rights.27 Such duty includes diverse aspects that are important to
Indigenous peoples.28
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24.

At the same time, the Declaration provides "a contextualized elaboration of general human
rights principles and rights as they relate to the specific historical, cultural and social
circumstances of indigenous peoples".29

25.

The UN Declaration includes several compliance provisions that many treaties do not
have.30 In particular, article 42 provides:
The United Nations, its bodies, including the Permanent Forum on Indigenous
Issues, and specialized agencies ... and States shall promote respect for and
full application of the provisions of this Declaration and follow up the
effectiveness of this Declaration.31

26.

UN treaty bodies are increasingly using the Declaration to interpret Indigenous rights and
State obligations in existing human rights treaties, as well as encouraging its
implementation.32

27.

In February 2011, IFAD (International Fund for Agricultural Development) announced the
establishment of an “indigenous peoples’ forum”. The new forum “will be guided by the
principles of mutual respect, promoting complementarities, adherence to [the UN
Declaration], inclusiveness, pluralism, reciprocity, accountability and solidarity.”33

28.

In 2010, the FAO indicated that it has a “responsibility to observe and implement [the UN
Declaration]”.34 In 2008, the Permanent Forum on Indigenous Issues affirmed that the
Declaration “will be its legal framework” and will therefore ensure that the Declaration is
integrated in all aspects of its work.35

29.

At the regional level, the African Commission on the Human and Peoples’ Rights has
officially sanctioned and used the UN Declaration to interpret Indigenous peoples’ rights.36
Also, the Inter-American Commission on Human Rights (IACHR) has highlighted the legal
“relevance and importance” of the Declaration in construing Indigenous rights within the
Inter-American system:
The IACHR and the Inter-‐American Court, in their elaboration of the right to
indigenous property, view as relevant and important the United Nations
Declaration on the Rights of Indigenous Peoples. ... Its provisions, together
with the System’s jurisprudence, constitute a corpus iuris which is applicable
in relation to indigenous peoples’ rights ... The Inter-‐American Court has
resorted to its provisions in order to construe specific rights.37

30.

States cannot avoid Indigenous peoples’ human rights and related State obligations in the
UN Declaration by attempting to diminish or disregard the legal significance of this human
rights instrument when addressing a wide range of international issues.
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III.

Universal Application of a Human Rights-Based Approach

31.

Under a ‘human rights-based approach’, Indigenous peoples' issues are addressed within a
framework of international human rights law and standards. Indigenous rights are included
as an integral part of both policy and law.

32.

In the November 2007 Report of the Special Rapporteur on the situation of human rights
and fundamental freedoms of indigenous people, it is concluded that the “rights and
principles enshrined in the Declaration mesh with the general principles of the [human]
rights-based approach”.38

33.

In regard to the United Nations, its organs and specialized agencies and States, the
Permanent Forum on Indigenous Issues has underlined the importance of incorporating a
"human rights-based approach". In this regard, the Forum explained:
At the international, regional and national level, the human rights of
indigenous peoples are always relevant if such rights are at risk of being
undermined. ... They must be respected in any context specifically concerning
indigenous peoples, from environment to development, to peace and security,
and many other issues.39

34.

A human rights-based approach is critical to ensuring at least minimum standards for the
survival, dignity, security and well-being of Indigenous peoples. It is especially crucial in
the context of Indigenous land and resource rights and environment and development
issues.

35.

In regard to Indigenous peoples, a comprehensive framework for adopting a "human rightsbased and culturally sensitive approach" would include the principles, standards and rules
in international human rights instruments and law. As described by the United Nations
Development Group, this would necessarily include the UN Declaration on the Rights of
Indigenous Peoples:
The human rights standards contained in, and principles derived from, the
Universal Declaration of Human Rights, the United Nations Declaration on
the Rights of Indigenous Peoples and other international human rights
instruments, as well as the recognition of indigenous peoples’ collective
rights, provide the framework for adopting a human rights-based and
culturally sensitive approach when addressing the specific situation of
indigenous peoples.40

36.

In negotiating multilateral environmental agreements, international organizations have
resisted incorporating a human rights-based approach. Such a regressive approach was
taken by the Parties in regard to the Nagoya Protocol41 on access and benefit sharing
arising from the use of genetic resources. This resulted in prejudicial consequences for
Indigenous peoples' human rights.
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37.

In its August 2011 Report, the Expert Mechanism on the Rights of Indigenous Peoples
underlined:
... multilateral environmental processes and forums should ensure full respect
for the rights of indigenous peoples and their effective participation including,
for example, in relation to the negotiation of the Nagoya Protocol.42 (, Annex,
para. 26)

38.

A 2011 Report of the Office of the High Commissioner for Human Rights affirms: "a
number of environmental threats have, or will have, an adverse impact on all aspects of
human rights and well-being, and environmental protection must be ensured to protect
human rights and sustain and improve human well-being".43 Such important threats
include the "loss of biodiversity".44

39.

The Report concluded that there is a general need to determine how to include a human
rights-based approach in the "negotiation and implementation" of multilateral
environmental agreements.45

IV.

Human Rights Must Prevail Over Consensus

40.

Participation in international forums or processes is especially challenging for Indigenous
peoples, since the rules are heavily weighted in favour of States. Indigenous peoples
remain highly vulnerable to State discretion and are not part of any consensus46 on
provisions relating to Indigenous rights and concerns.

41.

When the practice is to achieve a consensus among States parties, it is often the lowest
common denominator among their positions that is reflected in the final text. Such a
substandard dynamic does not serve to fulfill key objectives of international processes. In
the Indigenous context, consensus has led to widespread abuses by the parties and unfair
results.

42.

International human rights standards are too often ignored or cast aside, in the interests of
obtaining consensus. Such actions are not compatible with State obligations in the Charter
of the United Nations and contemporary rule of law.

43.

There is a tendency to excessively reinforce State sovereignty, which exacerbates the
subjugation, domination and exploitation of Indigenous peoples.47 This dynamic is
reminiscent of earlier eras of colonialism48 and is inconsistent with the UN Declaration.49
Indigenous peoples’ self-determination and other rights are being severely undermined.

44.

Such unjust actions are impairing the universality of Indigenous peoples’ inherent human
rights. Whether alone or through international organizations, States have no justification for
committing such harmful acts.
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45.

In the rules of procedure of international organizations – such as the Food and Agriculture
Organization (FAO), Convention on Biological Diversity (CBD) and World Intellectual
Property Organization (WIPO) – there appear to be no explicit rules that effectively prevent
member States from making and approving proposals that run counter to the Charter of the
United Nations and international human rights standards.

46.

In relation to Indigenous peoples, States are approving proposals by consensus that violate
principles of justice, democracy, non-discrimination, respect for human rights and rule of
law. Indigenous representatives in such processes are left powerless to prevent widespread
violations – even if they include peremptory norms.

47.

Such a substandard dynamic serves to impede achieving a text consistent with stated
objectives. In its study on participation in decision-making, the UN Expert Mechanism on
the Rights of Indigenous Peoples emphasized:
Consensus is not a legitimate approach if its intention or effect is to undermine
the human rights of indigenous peoples. Where beneficial or necessary,
alternative negotiation frameworks should be considered, consistent with States’
obligations in the Charter of the United Nations and other international human
rights law.50

48.

Within international organizations, there is no absolute obligation to require
consensus among the Parties. Even if such a duty existed, it could not prevail over the
obligations of States to respect the Charter of the United Nations and international
human rights law.

49.

Consensus can show a unity of purpose, but it loses its significance and validity if achieved
at the expense of human rights. Even where a consensus “rule” exists, the UN SecretaryGeneral has described consensus as a “privilege … [and] that this privilege comes with
responsibility”.51 Concerns relating to consensus have also surfaced at the General
Assembly.
… unfortunately, consensus (often interpreted as requiring unanimity) has
become an end in itself. … This has not proved an effective way of
reconciling the interests of Member States. Rather, it prompts the Assembly to
retreat into generalities, abandoning any serious effort to take action. Such
real debates as there are tend to focus on process rather than substance and
many so-called decisions simply reflect the lowest common denominator of
widely different opinions.52

50.

Similarly, James Anaya has commented on the problems generated by consensus when the
lowest common denominator is a prevailing factor:
In the process of negotiation, however, the goal of consensus should not be
used to impede progress on a progressive text. Consensus does not imply a
veto power of every participant at every step … Consensus does not mean
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perfect unanimity of opinion nor bowing to the lowest common denominator.
It means coming together in a spirit [of] mutual understanding and common
purpose to build and settle upon common ground.53
51.

V.

Consensus was not a rigid requirement in the climate change talks in Cancún, Mexico in
December 2010. When Bolivia objected and insisted that improvements be made to the text
that had majority support, the Chair of the meeting indicated that consensus did not mean
that a State had a right of veto and declared the text adopted.54

Right to Full and Effective Participation Impeded

52.

In international organizations, States parties generally are not prevented from undermining
Indigenous peoples' human rights and the UN Declaration. Thus, related rules of procedure
are defective. They are failing to respect and protect such peoples' right to "full and
effective" participation.

53.

Indigenous peoples are recognized as "peoples" with the right of self-determination under
international human rights law. As a result, their participation through their representative
institutions must be based on the distinct legal status of such peoples.

54.

The right of Indigenous peoples to participate in international and domestic decisionmaking is itself a human right. As Special Rapporteur on the rights of indigenous peoples,
James Anaya, underlines:
The right of indigenous peoples to participate in decision-making is both
rooted in other basic human rights and essential to the effective enjoyment of
those rights. A number of basic human rights principles underpin the right to
participate and inform its content. These include, among others, principles of
self-determination, equality, cultural integrity and property.55

55.

The United Nations Development Group affirms that “full and effective participation” and
free, prior and informed consent (FPIC) are important elements of Indigenous peoples’
right of self-determination.56 Such participation is also a crucial aspect of FPIC.57

56.

In its study on Indigenous peoples and the right to participate in decision-making, the UN
Expert Mechanism on the Rights of Indigenous Peoples links the collective human right to
participation to the right to self-determination:
The normative international human rights framework for the collective right
to participation is the right to self-determination. Affirmed in Article 1 (2) of
the Charter of the United Nations and other major international legal
instruments, ... self-determination is widely acknowledged to be a principle
of customary international law and even a peremptory norm.58
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57.

The UN Permanent Forum on Indigenous Issues urges all UN forums and multilateral and
bilateral negotiations to ensure Indigenous peoples' "full, effective and direct"
representation and participation, consistent with the UN Declaration as "minimum human
rights standards":
... the full, effective and direct representation and participation of indigenous
peoples, including their indigenous governments, councils, parliaments and
other political institutions, should be ensured at all United Nations forums and
multilateral, bilateral negotiations, as well as in the drafting processes of the
corresponding emerging instruments. Such instruments must be harmonized
with the Declaration, which is regarded as a reflection of the minimum human
rights standards necessary for the promotion and protection of indigenous
peoples, nations and communities.59

58.

The UN Declaration includes a wide range of interrelated or mutually reinforcing
provisions that, in their effect, require the full and effective participation of Indigenous
peoples.60

59.

The international community is widely supportive of this right and principle, including the
General Assembly,61 specialized agencies,62 national human rights institutions63 and
Indigenous peoples.64

60.

Ensuring Indigenous peoples' right to full and effective participation is consistent with
principles of democracy, as well as respect for human rights and the rule of law. As
international standard-setting continues to expand, it is increasingly important for
international organizations to safeguard Indigenous participatory rights.65

61.

Such full and effective participation is not achieved in international negotiations,
when Indigenous representatives with technical expertise are funded but there is not
sufficient access to legal counsel. Nor is such participation realized, if fundamental
legal objections of Indigenous peoples are dismissed or ignored.66

62.

Such inequitable situations are exploitive. They have led to international agreements that
favour States and others, at the expense of Indigenous peoples and their rights.

VI.
63.

States Cannot Evade Human Rights Obligations
At the international level, States are required to implement their obligations under the
Charter of the United Nations and international human rights law. To do otherwise, would
have far-reaching global and domestic consequences. As described by the UN SecretaryGeneral:
At the international level, the rule of law accords predictability and legitimacy
to the actions of States ... Full implementation of the obligations set forth in the
Charter of the United Nations and in other international instruments, including
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the international human rights framework, is central to collective efforts to
maintain international peace and security ...67
64.

When acting through international organizations, States continue to propose and agree to
provisions in international instruments that run counter to their commitments under the
Charter of the United Nations. In this global context, States are undermining Indigenous
peoples' human rights and downplaying related State obligations; devaluing the UN
Declaration; and repeatedly engaging in racial discrimination.

65.

Since the prohibition against racial discrimination is a peremptory norm or jus cogens,68 all
States and international organizations are bound to respect this norm. The obligations of
international organizations include, inter alia, those arising from customary international
law and peremptory norms.

66.

As indicated in a 1980 Advisory Opinion by the International Court of Justice:
International organizations are subjects of international law and, as such, are
bound by any obligations incumbent upon them under general rules of
international law, under their constitutions or under international agreements to
which they are parties.69

67.

Whether through joint or separate action, States Parties cannot evade their
international human rights obligations by acting through international organizations.
In the event of conflict between the obligations of States under the Charter of the United
Nations and those under any other international agreement,70 the Charter obligations would
prevail. This is especially the case, since human rights "occupy a hierarchically superior
position among the norms of international law".71

68.

Article 103 of the Charter of the United Nations provides for the paramountcy of the
Charter, in the event of a conflict relating to State obligations:
In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other
international agreement, their obligations under the present Charter shall
prevail.72

69.

Even where discriminatory provisions in any international agreement were adopted by
consensus among the Parties, such texts lack validity.73 In regard to Indigenous peoples,
interpretations would need to be adopted that do not discriminate against them or else the
offending provisions would require amendment. Otherwise the superior human rights
norms would prevail.74
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VII.

Procedural Injustices Invite Substantive Injustices

70.

In international organizations, out-dated rules of procedure are inviting unlimited abuses
against Indigenous peoples by member States. With virtually no checks and balances
within such rules, States may propose and agree to discriminatory or other substandard
provisions affecting present and future generations.

71.

In relation to Indigenous peoples, most substantive injustices could be avoided in
international organizations if their rules of procedure were effectively revised.
Participating States within such organizations would need to be prohibited from making or
agreeing to proposals that were not consistent with the Charter of the United Nations and
international human rights law. Effective compliance mechanisms would be required.75

72.

Developed States, such as Canada, New Zealand, Australia and the United States, are
failing to play a leadership role in promoting and safeguarding Indigenous peoples' human
rights in international processes. In the case of Canada and the United States, neither State
has acknowledged that the collective rights of Indigenous peoples constitute human
rights.76

73.

International organizations must be aware that some States engaging in global processes
have little or no regard for international human rights law – or for safeguarding the human
rights of Indigenous peoples and individuals. Thus, ensuring adequate rules is all the more
compelling.

74.

For example, the Special Rapporteur on the right to food, Olivier De Schutter, recently
carried out his official mission to Canada (6-16 May 2012). No arrangements were made
by the government for the Special Rapporteur to meet with cabinet ministers, since he was
told his mission "would be focusing on technical issues."77

75.

On 16 May 2012, the Special Rapporteur shared his preliminary reflections with the
government, highlighting the "very significant" problems of food insecurity in Canada,
including in regard to Indigenous peoples. Government ministers refused to address such
issues, saying he was "ill-informed" and "patronizing" and had no business "lecturing"
Canada about hunger and poverty. It was added that the "UN should ... not get into political
exercises in developed democracies like Canada".78

76.

The Special Rapporteur "blasted Canada for its 'appallingly poor' record of taking
recommendations from UN human-rights bodies seriously."79 While the Health Minister
claimed it was "activist groups" from outside Canada that were the problem, Inuit and First
Nations leaders supported the Special Rapporteur's concerns and his call for a national food
strategy.80

77.

To illustrate the far-reaching consequences of perpetuating unfair procedural rules, we
provide two examples below.
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7.1

Convention on Biological Diversity81

78.

The Nagoya Protocol on access and benefit sharing was negotiated under the rules of the
Convention on Biological Diversity (CBD).

79.

The Protocol has been repeatedly criticized by Indigenous and human rights organizations
in different regions of the world. Such criticisms relate to severe shortcomings in CBD
rules of procedures. They also relate to substantive provisions that undermine Indigenous
peoples' human rights and the UN Declaration.

80.

In regard to the Nagoya Protocol, procedural injustices include inter alia the following:
• The procedural dimensions of Indigenous peoples’ right to “full and effective
participation” were not respected during the negotiations of the Protocol and in
its final text;
• in relation to the formulation and adoption of national legislation and other
measures, the democratic requirement of “full and effective participation” of
Indigenous peoples and local communities is virtually unaddressed;
• key provisions relating to the UN Declaration and “established” rights to
genetic resources were negotiated in closed meetings, where representatives of
Indigenous peoples and local communities were explicitly excluded; and
• some States exploited the practice of seeking consensus among the Parties,
with a view to diminishing or ignoring the rights of Indigenous peoples and
local communities and applying the lowest common denominator among the
Parties’ positions.82

81.

In regard to the Nagoya Protocol, substantive injustices include inter alia the following:
• Indigenous peoples’ human rights concerns were largely disregarded, contrary
to the Parties’ obligations in the Charter of the United Nations, Convention and
other international law;
• progressive international standards, such as the UN Declaration on the Rights
of Indigenous Peoples were not fully respected – despite the obligation in the
Protocol that it be implemented “in a mutually supportive manner with other
international instruments”;
• repeated use of ambiguous and questionable phrases, such as “subject to
national legislation” and “in accordance with national legislation” is not
consistent with the requirement that national legislation be supportive of the
“fair and equitable” objective of benefit sharing;
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• excessive reliance on national legislation is likely to lead to serious abuses, in
light of the history of violations and the Protocol’s lack of a balanced
framework;
• the phrase “indigenous and local communities” is used throughout the
Protocol, even though “indigenous peoples” is the term now used for such
peoples in the international human rights system. Such denial of status often
leads to a denial of self-determination and other rights, which would be
discriminatory;
• in regard to access and benefit sharing of genetic resources, only
“established” rights – and not other rights based on customary use – appear to
receive some protection under domestic legislation. Such kinds of distinctions
have been held to be discriminatory by the Committee on the Elimination of
Racial Discrimination;
• “prior and informed consent” of Indigenous peoples was included in the
Protocol, along with questionable and ambiguous terms that some States are
likely to use to circumvent the obligation of consent;
• lack of Parties’ commitment to ethical conduct is exemplified by the
Tkarihwaié:ri Ethical Code of Conduct, adopted by the Conference of the
Parties – which Code stipulates that it “should not be construed as altering or
interpreting the obligations of Parties to the Convention ... or any other
international instrument” or altering domestic laws and agreements.83
7.2

FAO 2012 Guidelines

82.

There continues to be a critical need to affirm and safeguard the land and resource rights of
Indigenous peoples globally. Customary rights to lands and resources are affirmed as legal
rights in international human rights law. However, the absence of formal legal recognition
and recording of such rights within States has led to dispossession and other human rights
violations.

83.

These and other related challenges are being addressed within the Food and Agriculture
Organization. In this regard, the Voluntary Guidelines on the Responsible Governance of
Tenure of Land, Fisheries and Forests in the Context of National Food Security that were
recently negotiated are not a positive contribution.

84.

In regard to the 2012 Guidelines, procedural injustices include inter alia the following:
• The procedural dimensions of Indigenous peoples’ right to “full and effective
participation” were not respected during the negotiations of the Protocol and in
its final text;
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• some States exploited the practice of seeking consensus among the Parties, with a
view to diminishing or ignoring the rights of Indigenous peoples and local communities
and applying the lowest common denominator among the Parties’ positions.84
85.

The Objectives of the Guidelines seek to "improve governance of tenure of land, fisheries
and forests" and to do so "for the benefit of all". Yet the Guidelines, as approved, appear to
significantly lower international standards and unjustly favour States to the detriment of
Indigenous peoples.

86.

In regard to the Guidelines, substantive injustices include inter alia the following:
• Ignoring Indigenous peoples' rights to self-determination and subsistence –
which rights are particularly relevant to food security and related governance
matters
• Devaluing the legal status of the UN Declaration on the Rights of Indigenous
Peoples and undermining Indigenous rights and related State obligations
• Unjustly altering the legal concept of "free, prior and informed consent" so as
to give "due regard for particular positions and understandings of individual
States".
• Segregating Indigenous land and resource tenure rights from human rights,
contrary to international law
• Subjugating Indigenous peoples and rights, in a manner that may increase
State domination and control
• Presuming that "all" tenure rights will as a rule be limited by the rights of
others, as well as "by the measures taken by States necessary for public
purposes"
• Failing to make the essential link to water and water security, in addressing
"food security".85

87.

According to the Guidelines, States are not required to do anything to improve land and
resource tenure rights relating to Indigenous peoples. Reliance on voluntary measures is so
extreme that even existing international and national State obligations are couched in
discretionary terms.

88.

The 2012 Guidelines do not constitute a principled and balanced instrument. They are
incompatible with FAO's own progressive policies relating to Indigenous peoples and their
human rights.86
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VIII. Use of International Processes to Circumvent Domestic Law
89.

States are not only using international organizations to evade their international human
rights obligations. Some States, such as Canada, are exploiting lax procedural rules within
international organizations to lower legal standards under domestic law.

90.

Canada is undermining Indigenous peoples' human rights and the UN Declaration87 – as
well as contributing to increased environmental insecurity and climate change.88 Existing
rules within international organizations should not provide States with additional
opportunities to adversely affect Indigenous peoples at home and abroad.

8.1

Derogating from "free, prior and informed consent"

91.

In regard to Indigenous peoples, "free, prior and informed consent" (FPIC) is an essential
international right and standard. FPIC is the standard required or supported by the UN
General Assembly,89 international treaty bodies,90 regional human rights bodies,91 UN
special rapporteurs92 and specialized agencies.93 FPIC is also the standard under the UN
Declaration and the Indigenous and Tribal Peoples Convention, 1989.94

92.

The UN Declaration consistently uses the standard of FPIC.95 This is the standard relating
to Indigenous cultural heritage, including traditional knowledge and genetic resources.96
FPIC is a "crucial dimension", "requirement" and "manifestation" of Indigenous peoples’
right of self-determination.97

93.

In the negotiations on FAO's 2012 Guidelines on governance of tenure,98 Canada exploited
the practice of consensus with a view to significantly lower international standards. It
insisted that FPIC be altered by adding "with due regard for particular positions and
understandings of individual States":
... projects should be based on an effective and meaningful consultation with
indigenous peoples, through their own representative institutions in order to
obtain their free, prior and informed consent under the United Nations
Declaration of Rights of Indigenous Peoples and with due regard for
particular positions and understandings of individual States.99

94.

The additional phrase appears to invite each State to provide its own political positions and
understandings of FPIC. If so, it could significantly alter the essential meaning of FPIC as
an inherent human right.

95.

According to Canada’s highest court, “full consent” is required on “very serious issues”.100
It is clearly a serious issue, when the human rights, cultures and well-being of Indigenous
peoples are at stake in the context of food security, biodiversity, environment and resource
development.
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96.

Canada should not be seeking to circumvent rulings of its highest court, in order to
undermine the constitutionally-protected rights of Indigenous peoples. Such actions are
incompatible with its constitutional duty to uphold the honour of the Crown "in all its
dealings" with Aboriginal peoples101 and its international human rights obligations.

97.

Black's Law Dictionary defines "consent" as "agreement, approval, or permission as to
some act or purpose".102 "Informed consent" is described as "agreement to allow
something to happen, made with full knowledge of the risks involved and the
alternatives."103

98.

For Canada and other States to suggest that, in relation to Indigenous peoples, the legal
concept of "free, prior and informed consent" might be varied according to the "positions
and understandings of individual States" constitutes a discriminatory double standard.

99.

In the non-Indigenous context, there is no such arbitrary and subjective qualification on
consent or FPIC.

100. As emphasized by the Permanent Forum:
... the Permanent Forum emphatically rejects any attempt to undermine the right
of indigenous peoples to free, prior and informed consent. Furthermore, the
Forum affirms that the right of indigenous peoples to such consent can never be
replaced by or undermined through the notion of “consultation”.104
8.1

Subjugation of Indigenous peoples' rights

101. In regard to the FAO 2012 Guidelines, Canada joined with other States appears to create a
hierarchy that favours the rights of third parties over Indigenous peoples' tenure rights. This
would be discriminatory and contrary to international and Canadian law.
All tenure rights are limited by the rights of others and by the measures taken
by States necessary for public purposes. Such measures should be determined
by law, solely for the purpose of promoting general welfare including
environmental protection and consistent with States’ human rights
obligations.105
102. In the above paragraph, it is stated as a rule that the "rights of others" limit all tenure rights.
Rights are generally relative, but this does not mean that the rights of others always limit
Indigenous peoples' tenure rights and not the reverse.106 A fair and balanced outcome
would require a contextual107 approach based on the facts and law in each case. Tenure
rights are not subservient to the rights of others.
103. The 2012 Guidelines add that measures taken by States for public purposes "should" be
determined by law, "solely for the purpose of promoting general welfare". The purpose of

17
"promoting general welfare" is exceedingly broad and could be used to justify virtually any
public purpose.
104. During the negotiations on the UN Declaration, limitations based on "general welfare"
were flatly rejected as being too vague and far-reaching. Instead, the Declaration includes
inter alia the following criteria:
Any ... limitations shall be non-discriminatory and strictly necessary solely for
the purpose of securing due recognition and respect for the rights and
freedoms of others and for meeting the just and most compelling requirements
of a democratic society.108
105. In addition, Indigenous rights and State obligations in the Declaration are interpreted in
accordance with the basic principles and values of the international legal system:
The provisions set forth in this Declaration shall be interpreted in accordance
with the principles of justice, democracy, respect for human rights, equality,
non-discrimination, good governance and good faith.109
Takings for public purposes
106. The above-quoted paragraph110 in the Guidelines also presumes that all tenure rights will as
a rule be limited "by the measures taken by States necessary for public purposes". It is
inconsistent with international human rights law and Canadian law111 to adopt such a onesided approach, in the absence of the facts and law in each case. There is no indication in
the Guidelines as to what "public purposes" entail.
107. As emphasized by the Special Rapporteur on the right to food, the exercise of
indiscriminate State power in favour of development projects can have far-reaching adverse
effects:
... the right to food of indigenous peoples is frequently denied or violated,
often as a result of systematic discrimination or the widespread lack of
recognition of indigenous rights. ... [I]nappropriate development efforts often
intensify the marginalization, poverty and food insecurity of indigenous
peoples, failing to recognize indigenous ways of securing their own
subsistence and ignoring their right to define their own path toward
development.112
108. Consistent with the right of self-determination, the UN Declaration affirms: "Indigenous
peoples have the right to determine and develop priorities and strategies for exercising their
right to development."113 Similarly, the Indigenous and Tribal Peoples Convention, 1989
affirms:
The peoples concerned shall have the right to decide their own priorities for
the process of development as it affects their lives, beliefs, institutions and
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spiritual well-being and the lands they occupy or otherwise use, and to
exercise control, to the extent possible, over their own economic, social and
cultural development.114
Formal legal recognition, allocation and recording of traditional lands
109. In regard to formal legal recognition, allocation and recording of Indigenous peoples'
traditional lands, the 2012 Guidelines presume that States have the discretion to determine
the nature and scope of such rights and the size of any demarcated lands.
110. According to the Guidelines, States have no legal duty to act. Consultations with the
peoples concerned are contemplated but are not mandatory. Such powers are only
exercised, when States "intend" to recognize or allocate tenure rights":
Where States intend to recognize or allocate tenure rights, they should first
identify all existing tenure rights and right holders, whether recorded or not.
Indigenous peoples and other communities with customary tenure systems,
smallholders and anyone else who could be affected should be included in the
consultation process, consistent with paragraphs 3B.6 and 9.9.115
111. Such a discretionary process is potentially exploitive and self-serving. It invites State
domination and subjugation of Indigenous peoples and their rights. It runs counter to
Indigenous peoples' inherent land and resource rights and related States' obligations
under international human rights law, as well as Canadian law.
112. Any such process of formal legal recognition and recording must only be undertaken in
conjunction with the Indigenous peoples concerned and with their free, prior and informed
consent. Otherwise, such customary rights should be determined by a competent tribunal
or other impartial body consistent with international human rights law. In regard to
Indigenous peoples' traditional land and resource rights, States have a duty to recognize and
register the property rights involved.116
113. As concluded by the African Commission on Human and Peoples' Rights, "(1) traditional
possession of land by indigenous people has the equivalent effect as that of a state-granted
full property title; (2) traditional possession entitles indigenous people to demand official
recognition and registration of property title".117
... the State still has a duty to recognise the right to property of members of the
Endorois community, within the framework of a communal property system,
and establish the mechanisms necessary to give domestic legal effect to such
right recognised in the [African] Charter and international law.118
114. The Inter-American Court has ruled that when rights and title to traditional lands have been
determined, the State has a duty to adopt special measures to "respect, protect and
guarantee" the property right to such lands:
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... the Court thus concludes that the members of the Saramaka people make up
a tribal community protected by international human rights law that secures
the right to the communal territory they have traditionally used and occupied,
derived from their longstanding use and occupation of the land and resources
necessary for their physical and cultural survival, and that the State has an
obligation to adopt special measures to recognize, respect, protect and
guarantee the communal property right of the members of the Saramaka
community to said territory.119
115. The UN Declaration also affirms: "States shall give legal recognition and protection to
these lands, territories and resources. Such recognition shall be conducted with due respect
to the customs, traditions and land tenure systems of the indigenous peoples concerned."120
116. This State duty to demarcate and protect traditional lands and resources is now considered
to be customary international law.121 The 2012 Guidelines should not be presuming that
each State has the power to determine to what extent it will recognize and protect such
lands and resources, in a manner that could seriously derogate from conventional and
customary international law.
117. Experience to date has repeatedly demonstrated that national legislation alone cannot be
relied upon to safeguard Indigenous rights and interests. Even where such legislation or
other special measures may exist, the record of implementation is generally poor and
ineffective.122
118. National legislation is being used more to retain State control over Indigenous peoples than
to ensure that their human rights are respected, protected and fulfilled. According to the
"Declaration on Human Rights Defenders", domestic law should be consistent with the
Charter of the United Nations and State obligations in the international human rights
context:
Domestic law consistent with the Charter of the United Nations and other
international obligations of the State in the field of human rights and
fundamental freedoms is the juridical framework within which human rights
and fundamental freedoms should be implemented and enjoyed ...123

IX.

Standard-Setting Process on UN Declaration – A Best Practice

119. A major impediment faced by Indigenous peoples and local communities has been the rules
of procedure in international processes and forums. For example, in regard to the WIPO
General Rules of Procedure,124 the rules were devised decades ago and are not reflective of
the right of Indigenous peoples to "full and effective participation".125
120. An existing best practice at the international level relates to the former UN Commission on
Human Rights' open-ended, intersessional working group that considered the draft UN
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Declaration on the Rights of Indigenous Peoples from 1995-2006. In order to avoid
stringent rules of procedure and ensure full and effective participation by Indigenous
peoples, the meetings of the working group were declared to be informal.
121. In this way, democratic Indigenous participation and discussion was consistently ensured.
State and Indigenous representatives had equal rights to table proposals, without preconditions. When key decisions had to be taken, the formal meeting of the working group
was resumed.
122. In relation to this standard-setting process on the UN Declaration, it was agreed that any
consensus on the draft text would need to include both States and Indigenous peoples.
Otherwise, it would not have been possible to reach a compromise and achieve a just and
balanced human rights instrument.
123. The Chair of the working group on the Declaration made it clear that any consensus would
include both States and Indigenous peoples. While achieving consensus was desirable, no
strict requirement was imposed. State and Indigenous representatives had equal rights to
make interventions and propose text.
124. Since there was no practice of consensus, there was no lowest-common-denominator
dynamic that undermined Indigenous peoples' human rights. Thus, a strong and principled
Declaration was achieved that both States and Indigenous peoples could support.
125. When a draft text was sent by the working group Chair to the newly-created Human Rights
Council in 2006, an overwhelming number of States supported the text. Subsequently, the
African Group of States negotiated nine amendments to the text, and the Indigenous
Caucus supported the revised text. State and Indigenous support continued up to and
including the adoption of the Declaration at the General Assembly in September 2007.
126. Thus, in regard to the negotiations on the UN Declaration, an inclusive and democratic
process of participation126 was established within the United Nations. It still constitutes
today an impressive precedent and best practice.127
X.

Conclusions and Recommendations

127. In international organizations, out-dated rules of procedure are inviting unlimited abuses
against Indigenous peoples by member States. With virtually no checks and balances
within such rules, States appear free to propose and agree to discriminatory or other
substandard provisions affecting present and future generations.
128. In relation to Indigenous peoples, international organizations show a deep reluctance to be
accountable on rule of law issues.128 This is especially evident, when questions arise as to
whether such entities and participating States are making and approving proposals that are
consistent with international human rights standards.
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129. Indigenous peoples are among the most vulnerable and disadvantaged in the world and,
therefore, merit special protections.129 Yet, in regard to Indigenous peoples' human rights
and the United Nations Declaration on the Rights of Indigenous Peoples, prejudicial
proposals continue to be approved in the negotiation and implementation of new
instruments.
130. In such crucial international contexts, the practice is generally consensus-driven so that the
lowest common denominator in States positions prevails. Regardless of the prejudicial
consequences for Indigenous peoples, other participating States have not formally objected.
131. From an Indigenous perspective, such processes are unjust and undemocratic. They often
generate discriminatory and other substandard outcomes. The international human rights
system and rule of law are weakened as a result.
132. Under the procedural rules of international organizations, Indigenous peoples generally
have no effective recourse against illicit State actions. It is unconscionable that both the
States and international organizations concerned show an ongoing lack of determination
and political will to prevent or redress such injustices.
133. Indigenous peoples' right to full and effective participation is not achieved in international
negotiations, when Indigenous representatives with technical expertise are funded but there
is not sufficient access to legal counsel. Nor is such participation realized, if
fundamental130 legal objections of Indigenous peoples are dismissed or ignored.
134. It is unacceptable that procedural rules in international organizations, as well as
participating States, should be anything less than clear and explicit in affirming the rule of
law, consistent with international human rights standards including the UN Declaration.
135. International cooperation and solidarity require no less.
International solidarity ... encompasses the values of social justice and equity ...
and integrity of the international community ... International ... solidarity ...
includes ... refraining from doing harm or posing obstacles to the greater wellbeing of others, including ... to our common ecological habitat, for which all are
responsible. ... Special attention must be given to the human rights of vulnerable
groups, including ... indigenous peoples ....131
136. In order to safeguard the rights of Indigenous peoples and the international human
rights system, it is imperative that procedural rules within international organizations
be reformed. Where Indigenous rights are at stake, a process of consensus among
States has repeatedly proven detrimental. Alternatives are urgently needed.
137. In this regard, it would be beneficial to examine the practices that governed the
negotiations on the UN Declaration. An inclusive and democratic process of Indigenous
participation was established within the United Nations. It still constitutes today an
impressive precedent and best practice.
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138. We recommend that the Permanent Forum on Indigenous Issues:
i) Undertake on an urgent basis, an in-depth study of existing rules of
procedure in diverse international organizations that have real or potential
impacts of major consequence on Indigenous peoples' human rights and related
interests. The study should identify serious inadequacies and impacts affecting
Indigenous peoples, as well as propose effective remedies and possible
compliance mechanisms, with a view to ensuring fair and balanced procedural
rules; and
ii) in the Indigenous context, urge States to fully respect and implement, in
conjunction with Indigenous peoples, the rule of law at international and
national levels consistent with international human rights standards. Without
limiting the foregoing, this would necessarily include State obligations under
the Charter of the United Nations and international human rights law,
including the UN Declaration on the Rights of Indigenous Peoples.
139. We also recommend that the Permanent Forum on Indigenous Issues:
i) Review the March 2012 Report of the UN Secretary-General entitled
Delivering justice: programme of action to strengthen the rule of law at the
national and international levels,132 with a view to proposing timely revisions
to the Report and ensuring that the challenges facing Indigenous peoples are
incorporated;
ii) participate directly in the sixty-seventh session of the General Assembly at
the high-level meeting on the topic “The rule of law at the national and
international levels”; and
iii) include, at the 2013 annual meeting of the Permanent Forum, under the
agenda item of "Human Rights: UN Declaration on the Rights of Indigenous
Peoples", a discussion on the "Need for urgent reforms in the procedural rules
of international organizations".
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Annex:

CBD Secretariat Must Act Impartially

1.

In the reports on its 9th and 10th sessions,133 the Permanent Forum on Indigenous Issues
made a number of recommendations relevant to Convention on Biological Diversity (CBD)
processes.

2.

Key recommendations include, inter alia, the need to refer to Indigenous peoples as
"peoples";134 relevance of human rights to environment and development processes;135 and
concerns of discrimination in addressing Indigenous peoples' genetic resource rights.136

3.

Under the procedural rules of the CBD,137 there are no specific safeguards for human rights
concerns. At a November 2011 meeting, the Parties recommended that the Conference of
the Parties (COP) "note" all such Permanent Forum recommendations.138 To simply "note"
does not per se require any positive action.139

4.

In response to detailed concerns with regard to the Nagoya Protocol, the Secretariat of the
CBD is criticizing those voices that are defending Indigenous peoples' human rights.140 In
so doing, the Secretariat is:
•
•

•

taking erroneous positions that undermine the rights of Indigenous peoples
and defending discriminatory actions by States
attempting to diminish the voices of Indigenous peoples, human rights
organizations and educational institutions that have provided detailed
analyses on major problems in the Protocol
criticizing the expert members of the Permanent Forum for expressing
discrimination concerns.

5.

Such actions exceed the mandate of the Secretariat and provide misleading rationales for
ongoing discriminatory conduct by the Parties to the Protocol.

6.

In view of such missteps, it is especially inappropriate for the Secretariat to criticize the
PFII expert members for highlighting problems of discrimination in the Protocol.

7.

To our knowledge, the Secretariat has not engaged in challenging State positions – and
certainly not in such a prejudicial manner. There must be no double standard in this regard.

8.

The Secretariat has agreed to report on how PFII recommendations are being considered or
addressed in relation to CBD-related instruments or processes. We expect the Secretariat
to fulfill this role, in a fair and equal manner and with full respect to all those concerned.
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1.1
9.

Responses of Secretariat to PFII recommendation
In relation to the Nagoya Protocol, the Permanent Forum made the following
recommendation in its May 2011 Report:
The Permanent Forum reiterates to the parties to the Convention on Biological
Diversity, and especially to the parties to the Nagoya Protocol, the importance of
respecting and protecting indigenous peoples’ rights to genetic resources consistent
with the United Nations Declaration on the Rights of Indigenous Peoples. Consistent
with the objective of “fair and equitable” benefit sharing in the Convention and
Protocol, all rights based on customary use must be safeguarded and not only
“established” rights. The Committee on the Elimination of Racial Discrimination has
concluded that such kinds of distinctions would be discriminatory.141

10.

In its 2012 response to the Permanent Forum, the Secretariat provides:
Rights to genetic resources are recognized in the protocol however the matter
of access is deferred to the national level (in accordance with domestic
legislation). This should not be surprising given the diversity of political and
legal situations under which indigenous and local communities live and the
non-exclusivity of rights over genetic resources which occur across
boundaries and landscapes. The Nagoya Protocol is fully consistent with the
equitable sharing provisions of the Convention and safeguards customary use
and exchange of both genetic resources and associated traditional knowledge
in article 12, paragraph 4.142

11.

This response is misleading. In particular, the Protocol is not consistent with genetic
resource rights and related State obligations in the United Nations Declaration on the
Rights of Indigenous Peoples.143

12.

In the operative paragraphs of the Protocol, specific references are made to the "rights" of
Indigenous peoples and local communities solely when the apparent intent is to severely
limit or dispossess them of their rights to genetic resources. In view of existing CBD
procedures, representatives of Indigenous peoples could not prevent a Party's proposal from
being adopted – even if it were discriminatory.

13.

The UN Declaration affirms a diverse range of land and resource rights – without
"deferring" to national law or legislation. The jurisprudence of international and regional
human rights bodies elaborate standards, consistent with a human rights-based approach.

14.

In regard to Indigenous peoples and local communities, article 10(c) of the Convention on
Biological Diversity144 affirms:
The Contracting Parties shall as far as possible and as appropriate:
...
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(c) Protect and encourage customary use of biological resources in accordance
with traditional cultural practices that are compatible with conservation or
sustainable development ...145
15.

In article 10(c), the phrase “customary use of biological resources in accordance with
traditional cultural practices” signifies that States have a positive obligation to safeguard
and promote these practices. There is no such phrase as “in accordance with domestic law"
or "in accordance with national legislation".

16.

Indigenous peoples’ rights are inherent146 or pre-existing rights, which urgently require
protection. Their existence is not dependent on national laws.147

17.

It would be unconscionable for the Protocol to attempt to convert Indigenous peoples’
inherent rights to traditional knowledge or genetic resources into rights that only exist in
accordance with national laws. Such an approach would run directly counter to
international human rights law.148

18.

Further, article 6(2) of the Protocol refers solely to situations where Indigenous peoples
and local communities have the “established” right to grant access to genetic resources:
In accordance with domestic law, each Party shall take measures, as
appropriate, with the aim of ensuring that the prior informed consent or
approval and involvement of indigenous and local communities is obtained for
access to genetic resources where they have the established right to grant
access to such resources.

19.

References to “established” rights could prove highly limiting. The term “established”
might only refer to situations where a particular Indigenous people or local community can
demonstrate that its right to genetic resources is affirmed by domestic legislation,
agreement or judicial ruling.149 If such rights are not so proved, they might not receive any
protection under the Nagoya Protocol – regardless of how strong the evidence that such
rights exist.150

20.

The Secretariat inaccurately suggests that solely "access" to genetic resources is "deferred
to the national level". However, article 5(2) of the Protocol only provides for benefit
sharing in regard to “established” rights of Indigenous and local communities "in
accordance with domestic legislation":
Each Party shall take legislative, administrative or policy measures, as
appropriate, with the aim of ensuring that benefits arising from the utilization
of genetic resources that are held by indigenous and local communities, in
accordance with domestic legislation regarding the established rights of these
indigenous and local communities over these genetic resources, are shared in a
fair and equitable way with the communities concerned, based on mutually
agreed terms.
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21.

Thus, it is inaccurate for the Secretariat to conclude that the Protocol "is fully consistent
with the equitable sharing provisions of the Convention". Both the Convention and the
Protocol have an identical objective – namely, “fair and equitable sharing of the benefits
arising from the utilization of genetic resources, including by appropriate access to genetic
resources ... taking into account all rights over those resources”.151 This objective calls for a
rights-based approach.152

22.

In its response to the Permanent Forum, the Secretariat added:
The protocol also contains seven paragraphs directly relevant to indigenous
and local communities which include a final paragraph which affirms: that
nothing in this Protocol shall be construed as diminishing or extinguishing the
existing rights of indigenous and local communities. In regards to the
comment above that, all rights based on customary use must be safeguarded
and not only “established” rights, it is clear by the results of the negotiations,
that Parties were unwilling or unable to address issues concerning future nonestablished claims to rights.153

23.

In 2010, the Secretariat indicated to the Permanent Forum that rights to genetic resources
have limited recognition and protection in the Protocol:
The Protocol ... contains significant provisions relating to ... genetic resources
held by indigenous and local communities where the rights of these
communities over these resources have been recognized.154
... where they retain rights to genetic resources in accordance with domestic
legislation, prior and informed consent is ... required for access to genetic
resources.155

24.

Presently, in regard to the recommendation in the PFII report that "all rights based on
customary use must be safeguarded and not only “established” rights" – the response of the
Secretariat is deficient and undermines the customary resource rights of Indigenous
peoples.

25.

It is not sufficient for the Secretariat to reply: "it is clear by the results of the negotiations,
that Parties were unwilling or unable to address issues concerning future non-established
claims to rights". Such response ignores the international obligations of States Parties and
the CBD and/or its Conference of the Parties (COP) as an international organization.
The evasion by Member States of their obligations by acting (in one way or
another) through international organisations constitutes an abuse of the legal
personality of an international organisation.156

26.

The "established" rights approach is both dishonourable157 and discriminatory.158 Such an
approach is incompatible with States' obligations in the Charter of the United Nations,159
Convention on Biological Diversity160 and international human rights law.161 It could
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deprive Indigenous peoples of their rights to self-determination, culture and resources
contrary to principles of equality and non-discrimination.162
27.

Canada is already exploiting the "established" rights approach in the Nagoya Protocol.
The government of Canada issued a draft domestic policy and related documents in
September 2011. Among the many injustices, the government indicated that "established"
rights to genetic resources would only include those Aboriginal peoples with "completed
comprehensive land-claim and self-government agreements".163

28.

It is incorrect for the Secretariat to characterize Indigenous peoples' resource rights
as "future non-established claims to rights". At the international and national levels,
Indigenous peoples’ rights are most often determined on the basis of traditional occupation
or other use of their traditional lands, territories and resources. As Special Rapporteur
James Anaya affirms:
The strengthening of legislative and administrative protections for indigenous
peoples’ rights over lands and natural resources should involve aligning those
protections with applicable international standards, in particular those
articulated in the Declaration on the Rights of Indigenous Peoples. Of note is
... the Declaration ... affirming simply that rights exist by virtue of “traditional
ownership or other traditional occupation or use” (art. 26).164

1.2
29.

Comments of Secretariat in IASG Report
The 2011 report of the Inter-Agency Support Group (IASG) includes the following by the
Secretariat of the Convention on Biological Diversity:
On the topic of indigenous peoples and the environment, the Secretariat of the
Convention on Biological Diversity presented information on the Nagoya
Protocol and recommended that the Permanent Forum seek the views of
indigenous peoples from all regions regarding the Convention on Biological
Diversity and the Nagoya Protocol processes, particularly when formulating
recommendations.165

30.

In the same paragraph, the Secretariat encouraged the Permanent Forum to not support
"minority" views:
Related to this issue was the propensity of a minority of indigenous
participants in the Convention on Biological Diversity processes to seek
redress at the Permanent Forum when their views were not supported by the
indigenous caucus (International Indigenous Forum on Biodiversity). Such
practices should be actively discouraged by the Permanent Forum. Also
highlighted was the need for recommendations to be within the mandate of the
intended United Nations agency in order to ensure that they would be
actionable.
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31.

In making such comments, the Secretariat is politicizing its role. Since its inception, the
Permanent Forum has invited Indigenous peoples and individuals from every region of the
world to participate in its annual sessions.

32.

The Secretariat is also exceeding its authority in suggesting to the PFII expert members
which views or concerns should be embraced by them. Such interference by the Secretariat
is outrageous.

33.

The Secretariat mischaracterizes the role of the International Indigenous Forum on
Biodiversity (IIFB). The IIFB does not control what positions are put forward by one or
more Indigenous organizations – on their own behalf – in any international forum,
including inter alia the Permanent Forum. In cases where the IIFB puts forward its
position at the CBD, it is adopted by consensus by participating peoples or organizations at
such meeting.

34.

At the fall 2011 meeting of the Working Group on Article 8(j) and Related Provisions of
the Convention on Biological Diversity, concerns were expressed that the Secretariat had
omitted from its own Report166 two key recommendations from the 2011 Report of the
Permanent Forum.

35.

One of these omissions related to the PFII recommendation on the discriminatory nature of
the "established" rights approach in the Nagoya Protocol. The other related to the need for
the UN, its organs and specialized agencies and States to adopt a human rights-based
approach whenever human rights may be at risk. This would include environment,
development and a wide range of other issues.167

36.

As a result, the IIFB made the following "imperative" request:
There are two additional recommendations of the Permanent Forum that we
feel were left out of document UNEP/CBD/WG8J/7/7 and the IIFB feels that
it is imperative that they are included in the report transmitted to the COP
[Conference of the Parties] because of its relevance to the work of the
Convention. These recommendations are from the 10th Session of the UNPFII
...168

37.

Even if the views put forward had been by a "minority", it would be undemocratic for the
Secretariat to suggest that the Permanent Forum members not support such concerns
regardless of their merit.

38.

Although the IIFB's request was not initially accommodated, the Executive Secretary of the
CBD later agreed to revise his report following an exchange of correspondence with the
Grand Council of the Crees (Eeyou Istchee):
... given the interest of the International Indigenous Forum on Biodiversity in
having this reiteration brought once again to the attention of the Parties, I am
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pleased to inform you that the Secretariat will revise document
UNEP/CBD/WG8J/7/7 concerning recommendations arising from the PFII's
ninth and tenth sessions, to include this recommendation, and will make the
revised document available to the eleventh meeting of the Conference of the
Parties.169
39.

For over two years, joint submissions have been made in regard to the Protocol involving
Indigenous peoples, human rights organizations and educational institutions from different
regions of the world.170 We have provided detailed analyses on major defects and other
injustices in the Protocol.

40.

It is inappropriate for the Secretariat to attempt to discredit such voices. Many Indigenous
people in different parts of the world have applied to the Secretariat to attend CBD
meetings, but their applications have been rejected. Indigenous peoples globally rely on
written submissions, in order to have their concerns democratically considered by the CBD.

41.

It is troubling that the Secretariat has provided over 30 specialized agencies that comprise
the IASG with erroneous and prejudicial information on the diverse peoples, organizations
and institutions that have endorsed joint submissions – and on their fundamental concerns.
Such bias within the Secretariat is in need of immediate redress.
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peoples to have their lands demarcated and protected is recognized under international law."
See also S. James Anaya & Robert A. Williams, Jr., “The Protection of Indigenous Peoples’ Rights over Lands and
Natural Resources Under the Inter-American Human Rights System”, (2001) 14 Harv. H. Rts J. 33 at 84
(Conclusion): "states are obligated to take affirmative measures to recognize and protect indigenous peoples’ rights
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CCPR/C/CAN/CO/5 (27-28 October 2005), para. 8: “The State party should re-examine its policy and practices to
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United States, Initial reports of States parties due in 1993: United States of America, UN Doc.
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Peoples’ Rights, Communications 105/93, 128/94, 130/94, 152/96, Twelfth Activity Report, 1998-1999, Annex V,
52 at 58, para. 66: “To allow national law to have precedent over the international law of the [African] Charter

51

would defeat the purpose of the rights and freedoms enshrined in the Charter. International human rights standards
must always prevail over contradictory national law.”
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In Canada, see for example Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, where the
Supreme Court of Canada made the distinction between “established” rights and “unproven” rights. The Court
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See also Commission on Human Rights, Report of the United Nations High Commissioner for Human Rights and
Follow-up to the World Conference on Human Rights, UN Doc. E/CN.4/2003/14 (26 February 2003), para. 53: "The
rights-based approach must be the starting point for all our endeavours, whatever our spheres of operation: trade,
finance, development, security, in both the public and private sectors. In a sense, this is an approach that involves
human rights strategies of governance, namely, that we take the basic human rights as the starting point for
governmental programmes and the programmes of national, regional and international institutions." [emphasis
added]
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Permanent Forum on Indigenous Issues, "Recommendations Arising from the Ninth and Tenth Sessions of the
United Nations Permanent Forum on Indigenous Issues to the Convention on Biological Diversity - A Concise
Summary of Actions Taken: Note by the Executive Secretary", 2012, para. 33. The Permanent Forum makes
reference here to Committee on the Elimination of Racial Discrimination, Concluding observations of the
Committee on the Elimination of Racial Discrimination: Guyana, UN Doc. CERD/C/GUY/CO/14 (4 April 2006),
para. 33. [italics in original, underlining added]
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Permanent Forum on Indigenous Issues, Information provided by the Secretariat of the Convention on Biological
Diversity to the Tenth Session of the United Nations Permanent Forum on Indigenous Issues, 2011, at 3. [emphasis
added]
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Jan Wouters, Eva Brems, Stefaan Smis and Pierre Schmitt, "Accountability for Human Rights Violations by
International Organisations: Introductory Remarks" in Jan Wouters, Eva Brems, Stefaan Smis and Pierre Schmitt
(eds.), Accountability for Human Rights Violations by International Organisations (Antwerp/Oxford/Portland:
Intersentia, 2010) 1 at 10.
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Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511:
The Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal interests ... It
must respect these potential, but yet unproven, interests. ... To unilaterally exploit a claimed
resource during the process of proving and resolving the Aboriginal claim to that resource, may be
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to deprive the Aboriginal claimants of some or all of the benefit of the resource. That is not
honourable. [para. 27, emphasis added]
To limit reconciliation to the post-proof sphere risks treating reconciliation as a distant legalistic
goal, devoid of … "meaningful content" … It also risks unfortunate consequences. When the
distant goal of proof is finally reached, the Aboriginal peoples may find their land and resources
changed and denuded. This is not reconciliation. Nor is it honourable. [para. 33, emphasis added]
158

See, e.g., Grand Council of the Crees (Eeyou Istchee) et al., “Nagoya Protocol on Access and Benefit Sharing:
Substantive and Procedural Injustices relating to Indigenous Peoples’ Human Rights", Expert Mechanism on the
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of
Indigenous
Peoples,
4th
sess.,
Geneva
(July
2011), http://quakerservice.ca/wpcontent/uploads/2011/08/Expert-Mechanism-Study-re-IPs-Rt-to-Participate-Joint-Submission-on-Nagoya-ProtocolFINAL-GCC-et-al-July-6-11.pdf, paras. 65-75, 83-94.
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Charter of the United Nations, arts. 1(3), 2(2), 55 c and 56.
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Convention, art. 1 (central objective of "fair and equitable benefit sharing) and art. 3: "States have, in accordance
with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their
own resources".
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See, e.g., International Covenant on Civil and Political Rights, arts. 1 and 27; International Covenant on
Economic, Social and Cultural Rights, arts. 1, 2, 6, 11, 12 and 15(1)(a); ICERD, arts. 2(1), 2(2), and 5(d)(v) and (e);
UNDRIP, preambular paras. 1, 6-8, 10, 11, 14, 15, 22 and 24 and arts. 1-4, 7, 8, 11-15, 18, 19, 26-34, 37-43 and 46.
Committee on Economic, Social and Cultural Rights, General Comment No. 21, Right of everyone to take part in
cultural life (art. 15, para. 1 (a), of the International Covenant on Economic, Social and Cultural Rights), UN Doc.
E/C.12/GC/21 (21 December 2009):
States parties should take measures to guarantee ... the exercise of th[at] right ... States parties
must therefore take measures to recognize and protect the rights of indigenous peoples to own,
develop, control and use their communal lands, territories and resources ... (para. 36)
... the obligation to fulfil requires States parties to take appropriate legislative, administrative,
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enshrined in article 15, paragraph 1 (a), of the Covenant. (para. 48)
... in accordance with the Covenant and other international instruments dealing with human rights
and the protection of cultural diversity, ... article 15, paragraph 1 (a) ... of the Covenant ... includes
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Shaheed, submitted pursuant to resolution 10/23 of the Human Rights Council, UN Doc. A /HRC/14/36 (22 March
2010), para. 9, where it is indicated that the right to “take part in cultural life” - as affirmed in the International
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Committee on Economic, Social and Cultural Rights, General Comment No. 14, The right to the highest attainable
standard of health, UN Doc. E/C.12/2000/4 (2000), para. 27: "The Committee notes that, in indigenous
communities, the health of the individual is often linked to the health of the society as a whole and has a collective
dimension. In this respect, the Committee considers that development-related activities that lead to the displacement
of indigenous peoples against their will from their traditional territories and environment, denying them their
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Human Rights Committee, General Comment No. 18, Non-discrimination, 37th sess., (1989), para. 1: “Nondiscrimination, together with equality before the law and equal protection of the law without any discrimination,
constitute a basic and general principle relating to the protection of human rights.”
See, e.g., Case of the Saramaka People v. Suriname, (Preliminary Objections, Merits, Reparations, and Costs), I/A
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enjoyment and exercise to a lesser degree than what is recognized in said covenants."
163

Most First Nations in Canada do not have such "completed" agreements. For an analysis of Canada's draft
position, see Grand Council of the Crees (Eeyou Istchee) et al., "Nagoya Protocol: Comments on Canada's Possible
Signature and Draft Domestic Policy", Joint Submission to the government of Canada (October 2011),
http://quakerservice.ca/wp-content/uploads/2011/12/Nagoya-Protocol-GCCEI-Joint-Submission-on-Canadaspossible-signature-Oct-28-11.pdf, paras. 50-68. See also para. 15, where it is indicated by First Nations across
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Human Rights Council, Report of the Special Rapporteur on the situation of human rights and fundamental
freedoms of indigenous people, James Anaya: Addendum: Situation of indigenous peoples in Australia, UN Doc.
A/HRC/15/37/Add.4 (1 June 2010), para. 29. [emphasis added]
See also Case of the Mayagna (Sumo) Awas Tingni Community, I/A Court H.R., Ser. C No. 79 (Judgment) 31
August 2001, para. 151: “As a result of customary practices, possession of the land should suffice for indigenous
communities lacking real title to property of the land to obtain official recognition of that property, and for
consequent registration.”
Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois
Welfare Council v Kenya, African Commission on Human and Peoples' Rights, Communication No. 276/2003,
Twenty-Seventh Activity Report, 2009, Annex 5, para. 196: “...the State still has a duty to recognise the right to
property of members of the Endorois community, within the framework of a communal property system, and
establish the mechanisms necessary to give domestic legal effect to such right recognised in the [African] Charter
and international law.”
165

Permanent Forum on Indigenous Issues, "Report of the Inter-Agency Support Group on Indigenous Peoples’
Issues on its 2011 annual meeting", 8 March 2012, para. 20. [emphasis added]
166

Convention on Biological Diversity, (Ad Hoc Open-Ended Inter-Sessional Working Group on Article 8(j) and
Related Provisions of the Convention on Biological Diversity, Seventh meeting, Montreal, 31 October - 4 November
2011), Recommendations Arising from the Ninth and Tenth Sessions of the United Nations Permanent Forum on
Indigenous Issues to the Convention on Biological Diversity: Note by the Executive Secretary,
UNEP/CBD/WG8J/7/7 (12 September 2011).

54

167

Permanent Forum on Indigenous Issues, Report on the tenth session, supra note 39, para. 25.

168

See Statement of the International Indigenous Forum on Biodiversity, Item 7- Recommendations Arising From
The Ninth And Tenth Sessions Of The United Nations Permanent Forum On Indigenous Issues To The Convention
On Biological Diversity, Seventh meeting of the Working Group on Article 8(j) and related provisions (WG8j-7),
Montreal, Canada, November 2, 2011.
169

Letter of 28 November 2011 from the Executive Secretary, Ahmed Djoghlaf, Convention on Biological
Diversity, to Paul Joffe, Legal Counsel, Grand Council of the Crees (Eeyou Istchee). [emphasis added]
In regard to the "established" rights approach, it is erroneous for the Secretariat or Executive Secretary to suggest
that the PFII members' discrimination concerns were previously raised. In this regard, see Email of 8 December
2011 from Paul Joffe, Legal Counsel, Grand Council of the Crees (Eeyou Istchee) to the Executive Secretary,
Ahmed Djoghlaf, Convention on Biological Diversity:
In paragraph 27, the Permanent Forum members highlight concerns of discrimination relating
specifically to the Nagoya Protocol that have not been raised previously in their reports. There
can be no question as to the relevance of the paragraph to the Conference of the Parties (COP).
The prohibition against racial discrimination is a peremptory norm, which binds all Parties to the
Protocol, as well as the CBD as a UN specialized agency. [emphasis added]
170

See, e.g., Grand Council of the Crees (Eeyou Istchee) et al., “Nagoya Protocol on Access and Benefit Sharing:
Substantive and Procedural Injustices relating to Indigenous Peoples’ Human Rights", Expert Mechanism on the
Rights
of
Indigenous
Peoples,
4th
sess.,
Geneva
(July
2011), http://quakerservice.ca/wpcontent/uploads/2011/08/Expert-Mechanism-Study-re-IPs-Rt-to-Participate-Joint-Submission-on-Nagoya-ProtocolFINAL-GCC-et-al-July-6-11.pdf.

