UN Declaration on the Rights of Indigenous Peoples
Not Merely **Aspirational™

Paul Joffe
25 June 2015

Introduction

The UN Declaration on the Rights of Indigenous Peoples is an international human rights instrument
adopted by the UN General Assembly on 13 September 2007.1 Currently, no State in the world
formally opposes it.> This consensus enhances its legal status and effect.

The Declaration affirms the inherent or pre-existing collective and individual human rights of
Indigenous peoples. It does not create new rights.® It provides a framework for justice and
reconciliation, applying existing human rights standards to the specific historical, cultural and social
circumstances of Indigenous peoples. The rights it contains constitute the minimum standards for the
survival, dignity, security and well-being of Indigenous peoples worldwide.*

The Declaration is the most comprehensive human rights instrument explicitly addressing the rights
of Indigenous peoples. It affirms a wide range of political, civil, economic, social, cultural, spiritual
and environmental rights. It constitutes a major step towards addressing the widespread and persistent
human rights violations against Indigenous peoples worldwide.

New Zealand’s Waitangi Tribunal® has concluded that the UN Declaration “represents the most
important statement of indigenous rights ever formulated.”® In 2011, the Australian Human Rights
Commission recommended: “All legislation, policies and programs should be reviewed for
consistency with the rights affirmed by the Declaration on the Rights of Indigenous Peoples.”’

The government of Norway has affirmed: “The Declaration contextualizes all existing human rights
for Indigenous Peoples and provides therefore the natural frame of reference for work and debate
relating to the promotion of indigenous peoples rights”.

In the UN Declaration, all States have recognized the “urgent need to respect and promote the inherent
rights of indigenous peoples”.® In his 2014 Report on Canada, former UN Special Rapporteur James
Anaya concluded: "The United Nations Declaration on the Rights of Indigenous Peoples, which has
been endorsed by Canada, provides a common framework within which the issues faced by
indigenous peoples in the country can be addressed."°

In light of its far-reaching significance, it is disturbing that the Canadian government seeks to devalue
the legal status of the UN Declaration so as to undermine Indigenous peoples' rights and related
government obligations.

In November 2010, at the time of its endorsement of the Declaration, the government described this
historic instrument as an "aspirational” document with no legal effect:

The Declaration is an aspirational document which speaks to the individual and
collective rights of Indigenous peoples ... the Declaration is a non-legally binding



document that does not reflect customary international law nor change Canadian
laws. !

Such characterization of the Declaration is erroneous. In key respects, the positions taken are
contradicted by those of previous administrations as well as the government's own statements. To
conclude that the Declaration is merely aspirational is inconsistent with Canadian and international
law.

1. UN Declaration not merely "aspirational™

During the years of negotiations, successive governments in Canada viewed the draft Declaration in
remedial terms rather than aspirational. In 1997, the Canadian government described its commitment
to achieve a declaration that "applies universally; that promotes and protects indigenous rights; that
works against discrimination; and that provides clear guidance for developing effective and
harmonious relationships between indigenous peoples and the states in which they live."?

In 2005, Canada's Action Plan Against Racism described the eventual Declaration as addressing
Indigenous peoples' human rights and providing guidance domestically and internationally:

Canada’s objective is to achieve a strong and effective statement addressing the human
rights and fundamental freedoms of indigenous peoples and individuals. The
declaration should provide guidance on the relationship between states and the
indigenous peoples who live there, and guidance to various UN bodies and other
international organizations.™

At the United Nations, States and Indigenous peoples devoted more than 20 years to discussing,
negotiating and ultimately approving the Declaration. The objective was not to attain a solely
aspirational instrument. The text consistently uses the term "shall” (not "should") in elaborating State
obligations. The Declaration requires legislative and other measures to achieve its ends, as well as
"effective remedies” for all infringements of individual and collective rights.}* It also requires States
to "promote respect for and full application of the provisions of this Declaration™ and follow up its
effectiveness.t®

States did not perceive the Declaration as merely aspirational:

The text is substantially informed by international law, the rights it proclaims are
consistent with general international law and the development of international
standards on indigenous rights is widely perceived as an international law project. In
addition, the Declaration can be perceived as agreed interpretation of the various UN
human rights treaties concerning indigenous rights.*®

In 2009, Special Rapporteur James Anaya highlighted the "essentially remedial character” of the
Declaration and its ties to other human rights instruments:

The standards affirmed in the Declaration share an essentially remedial character,
seeking to redress the systemic obstacles and discrimination that indigenous peoples
have faced in their enjoyment of basic human rights. From this perspective, the
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standards of the Declaration connect to existing State obligations under other human
rights instruments.’

The commitment to implement the Declaration was reaffirmed by States and the General Assembly
in the consensus Outcome Document of the 2014 World Conference on Indigenous Peoples.’® In
particular, States confirmed their “solemn commitment to respect, promote and advance and in no
way diminish the rights of indigenous peoples and to uphold the principles of the Declaration.”*®

2. Declaration has diverse legal effects

On 29 June 2006, when the draft Declaration was approved by the Human Rights Council, Canada
declared: "For clarity, we ... underline our understanding that this Declaration has no legal effect in
Canada and does not represent customary international law."?°

In the following years, such kinds of statements would become Canada's mantra in its efforts to
oppose and devalue the Declaration — both before and after an amended version was adopted by the
General Assembly.?!

Such statements are incorrect. For example, in the 1987 Reference re Public Service Employee
Relations Act (Alta.), Chief Justice Dickson emphasized the interpretive value of international
declarations:

The various sources of international human rights law -- declarations, covenants,
conventions, judicial and quasi-judicial decisions of international tribunals,
customary norms -- must, in my opinion, be relevant and persuasive sources for
interpretation of the Charter's provisions.??

Although not the same as treaties or conventions, the Declaration does have diverse legal effects.
These are evident from the diverse provisions that reflect treaty-based law and customary
international law.? Such provisions include fundamental principles,?* rights and obligations relating
to non-discrimination, self-determination, self-government, cultural integrity and property.?® They
also inczléJde the rights to life, freedom from torture, freedom from genocide, and reparation and
redress.

In Hamilton Health Sciences Corp. v. D.H., the UN Declaration was positively considered when the
Ontario Court of Justice decided that “In law as well as in practice, ... the Haudenosaunee have both
an aboriginal right to use their own traditional medicines and health practices, and the same right as
other people in Ontario to use the medicines and health practices available to those people.”?” The
Haudenosaunee, government of Ontario and the Court agreed that both these rights fulfill article 24
of the UN Declaration.?®

In First Nations Child and Family Caring Society of Canada v. Canada (Attorney General), the
Federal Court of Canada ruled : "International instruments such as the UNDRIP [UN Declaration on
the Rights of Indigenous Peoples] and the Convention on the Rights of the Child may also inform the
contextual approach to statutory interpretation ..."?°
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Canada sought to devalue the Declaration in this case relating to alleged discrimination in federal
funding for child welfare services on First Nations reserves. However, the government also referred
to "non-binding international law, e.g. the United Nations Declaration on the Rights of Indigenous
Peoples ..., General Comments and Concluding Observations of international human rights treaty
bodies" and confirmed their relevance in interpreting domestic legislation:

Non-binding international law may provide legal context that is of assistance in
interpreting domestic legislation. As the Tribunal noted, relying on the Federal
Court of Appeal in Rahman, the Court may assign greater or lesser the weight
depending on the circumstances.*

In February 2012, Canada defended its human rights record before the Committee on the Elimination
of Racial Discrimination (CERD) in Geneva. The Canadian government conceded that the UN
Declaration could be used to interpret domestic laws — including Canada’s Constitution:

On 12 November 2010, her Government had issued a statement endorsing the
United Nations Declaration on the Rights of Indigenous Peoples. The Declaration
was a non-legally-binding document that did not reflect customary international
law. While it had no direct legal effect in Canada, Canadian courts could consult
international law sources when interpreting Canadian laws, including the
Constitution.®

Thus, the Canadian government acknowledges that the UN Declaration — as well as General
Comments and Concluding Observations of international treaty bodies — can have a diverse range of
legal effects within Canada.

The Canadian government continues to declare that the Declaration does not include customary
international law. Special Rapporteur James Anaya concluded that such position is "manifestly
untenable™:

. the Government’s statement that the Declaration's provisions “do not reflect
customary international law” is misplaced and overly broad. ... It is one thing to argue
that not all of the Declaration’s provisions reflect customary international law, which
may be a reasonable position. It is quite another thing to sustain that none of them
does, a manifestly untenable position.?

Since the 2006 federal election, the Canadian government repeatedly adopted regressive
interpretations of the Declaration, in the absence of consultation and accommodation with Indigenous
peoples. In 2012, the Committee on the Elimination of Racial Discrimination urged Canada to take
steps, in consultation with Indigenous peoples, to better realize their economic, social and cultural
rights. The Committee added:

in consultation with indigenous peoples, consider elaborating and adopting a national
plan of action in order to implement the United Nations Declaration on the rights of
indigenous peoples.®

In contrast, others are taking a principled approach to ensure compliance with and implementation of
the Declaration. In Bolivia, the Declaration was adopted as a national law and incorporated into the
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new Constitution".3* In Greenland, its enhanced self-government arrangement with Denmark is

described as "de facto implementation of the Declaration”.*®

In May 2008, the UN Permanent Forum on Indigenous Issues affirmed that the Declaration “will be
its legal framework” and will therefore ensure that this human rights instrument is integrated in all
aspects of its work.*® The Food and Agriculture Organization has declared that its “responsibility to
observe and implement UNDRIP is clearly stated in Article 41.%7

In its 2014 Social and Environmental Standards, the UN Development Programme (UNDP) indicated
that it “will not participate in a Project that violates the human rights of indigenous peoples as affirmed
by ... the United Nations Declaration on the Rights of Indigenous Peoples”.®® “This requirement is
consistent with UNDP's obligations as per Article 42 of UNDRIP.”*®

After in-depth assessment, the International Law Association concluded in 2010 that the UN
Declaration is "a declaration deserving of utmost respect”.*® This position is consistent with a 1962
opinion from the UN Office of Legal Affairs that provides: "in United Nations practice, a ‘declaration’
is a solemn instrument resorted to only in very rare cases relating to matters of major and lasting
importance where maximum compliance is expected”.*

Similarly, James Anaya has underlined: “implementation of the Declaration should be regarded as
political, moral and, yes, legal imperative without qualification.”*> The Truth and Reconciliation
Commission has called upon “federal, provincial, territorial, and municipal governments to fully
adopt and implement the United Nations Declaration on the Rights of Indigenous Peoples as the
framework for reconciliation.”*®

Conclusions

States, including Canada, cannot avoid Indigenous peoples’ human rights and related State
obligations in the UN Declaration, by attempting to diminish its legal significance. While a great deal
of work remains to be done, the Declaration is attracting increased focus and support in terms of its
implementation at all levels.

The Declaration is a blueprint for achieving justice, reconciliation and renewed hope. States, in

conjunction with Indigenous peoples, must ensure full and effective implementation of this human
rights instrument — both domestically and internationally.
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