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"Veto" and "Consent'" — Significant Differences

Paul Joffe

Introduction

This paper offers some analysis on “veto” and “consent” and highlights important differences. It
addresses these issues in the context of proposed third party developments in or near Indigenous
peoples' lands and territories.

The issue of “consent” or “free, prior and informed consent” (FPIC) often arises in the context of
the United Nations Declaration on the Rights of Indigenous Peoples, adopted by the UN General
Assembly in 2007." As described below, Indigenous peoples’ “consent” is affirmed in, but does not
originate with, the UN Declaration. Yet too often key legal sources and arguments in favour of
consent are not fairly considered, if not fully ignored.”

The UN Declaration is currently a consensus international human rights instrument. No country in
the world formally opposes it. The General Assembly reaffirmed the UN Declaration by consensus
in 2014 and 2015.% In particular, the outcome document of the World Conference on Indigenous
Peoples not only reaffirmed the UN Declaration but also highlighted State commitments to FPIC:

We recognize commitments made by States, with regard to the United Nations
Declaration on the Rights of Indigenous Peoples, to consult and cooperate in good
faith with the indigenous peoples concerned ... in order to obtain their free and
informed consent prior to the approval of any project affecting their lands or
territories and other resources.

In the past, extreme and unfounded statements’ were made by the government of Canada in relation
to the UN Declaration, in particular addressing the principle of “free, prior and informed consent”.
The former government’s portrayal of the dangers of FPIC were designed to foster alarm. They ran
counter to Canada’s endorsement of the UN Declaration.® Such extreme positions are the antithesis
of reconciliation. Unfortunately, such extreme positions have been repeated in the media and have
been used by project proponents in courts and regulatory processes in response to Indigenous
peoples’ assertion of FPIC.

In the context of resource development, the adverse impacts that may affect Indigenous peoples can
be severe and far-reaching. Such situations reinforce the need to obtain the "free, prior and
informed consent" of Indigenous peoples.’ Such consent is not the same as a veto. “Veto” implies
complete and arbitrary power, with no balancing of rights.

There are various reasons for avoiding use of the term "veto". These include:
1) The Supreme Court of Canada (SCC) has used the term “veto” but has not defined

what "veto" means in the context of Indigenous peoples’ rights and related Crown
obligations;



ii) in Haida Nation,® the SCC referred to "veto" solely in the context of Aboriginal rights
that are asserted but yet unproven. As examined under heading 2 below, even this
specific use of the term ‘veto’ is questionable;’

iii) the UN Declaration uses the term "free, prior and informed consent".'® The term
"veto" is not used;

iv) To some people, the term "veto" suggests a unilateral and indiscriminate power, i.e.
an Indigenous people could block a proposed development regardless of the facts and
law in any given case; and

v) “Veto” implies an absolute power, with no balancing of rights. This is neither the
intent nor interpretation of “consent” in Canadian and international law. As
elaborated below, the UN Declaration includes comprehensive balancing
provisions."!

Human rights instruments, such as the UN Declaration, are generally drafted in broad terms so as to
accommodate a wide range of circumstances both foreseen and unforeseen. Should any human
rights dispute arise, a “contextual analysis” would take place based on the particular facts and law in
a specific situation. This is the just approach that is generally accepted in both international'? and
domestic'® law.

In examining the significance of FPIC and the UN Declaration, it is important to underscore that the
Declaration affirms the inherent'* human rights of Indigenous peoples. It does not create new
rights. The UN Declaration is “an interpretative document that explains how the existing human
rights are applied to Indigenous peoples and their contexts. It is a restatement of principles for
postcolonial self-determination and human rights”."> Former Special Rapporteur on the rights of

Indigenous peoples James Anaya has concluded:

... the Declaration does not attempt to bestow indigenous peoples with a set of
special or new human rights, but rather provides a contextualized elaboration of
general human rights principles and rights as they relate to the specific historical,
cultural and social circumstances of indigenous peoples.'®

Prior to examining further the issue of consent, it is worth noting that in 2012 Canada highlighted to
the UN Committee on the Elimination of Racial Discrimination the relevance of the UN
Declaration: “While it had no direct legal effect in Canada, Canadian courts could consult
international law sources when interpreting Canadian laws, including the Constitution.”"” This
interpretive rule is not new.

As former Chief Justice Dickson of the Supreme Court stressed in 1987: “The various sources of
international human rights law - declarations, covenants, conventions, judicial and quasi-judicial
decisions of international tribunals, customary norms - must, in my opinion, be relevant and
persuasive sources for interpretation of the Charter's provisions.” ® The same rule necessarily
applies to the “guarantee of Aboriginal rights” in s. 35 of the Constitution Act, 1982."



1. "Consent" or FPIC

In contrast to "veto", the standard of "consent" is well-established in domestic and international law.

In Canada, consensual decision-making goes at least as far back as the Royal Proclamation (1763).
As explained by Chief Justice Beverley McLachlin in 2009:

The English in Canada and New Zealand took a different approach [from Spain,
France and Australia], acknowledging limited prior entitlement of indigenous
peoples, which required the Crown to treat with them and obtain their consent
before their lands could be occupied. In Canada - indeed for the whole of
North America - this doctrine was cast in legal terms by the Royal
Proclamation of 1763, which forbad settlement unless the Crown had first
established treaties with the occupants.*

Similarly, the Royal Commission on Aboriginal Peoples elaborated in its 1996 final report: “the
Royal Proclamation ... initiate[d] an orderly process whereby Indian land could be purchased for
settlement or development. ... In future, lands could be surrendered only on a nation-to-nation
basis, from the Indian nation to the British Crown, in a public process in which the assembled
Indian population would be required to consent to the transaction.””!

In Tsilhgot'in Nation v. British Columbia,” the Supreme Court of Canada highlighted Indigenous
peoples’ right to "consent" in 9 paragraphs; "right to control" the land in 11 paragraphs; and "right
to determine" land uses in 2 paragraphs. The right to control the land conferred by Aboriginal title
means that “governments and others seeking to use the land must obtain the consent of the
Aboriginal title holders,” unless stringent infringement tests are met.”

Indigenous peoples’ consent is not limited to Indigenous title lands or agreements negotiated with
the Crown. In Haida Nation, the Court ruled in 2004 that the content of the duty to consult "varied
with the circumstances" and required "full consent" on "very serious issues":

... the content of the duty [to consult] varied with the circumstances: from a
minimum "duty to discuss important decisions" where the "breach is less serious
or relatively minor"; through the "significantly deeper than mere consultation”
that is required in "most cases"; to "full consent of [the] aboriginal nation" on
very serious issues.*

In 1997, the Court ruled in Delgamuukw:

The nature and scope of the duty of consultation will vary with the
circumstances. ... In most cases, it will be significantly deeper than mere
consultation. Some cases may even require the full consent of an aboriginal
nation, particularly when provinces enact hunting and fishing regulations in
relation to aboriginal lands.>
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The term "full consent", as applied by the Supreme Court, has the elements of "free", "prior" and
"informed" that is used in the UN Declaration and other international human rights law. In
Canadian law, "consent" must be freely given or obtained in the absence of duress.

In order to ensure meaningful consultations, the Supreme Court has ruled that the Crown must
provide “all necessary information in a timely way”. This is to ensure that Indigenous concerns are
"seriously considered" and "integrated" into a proposed plan of action:

The Crown's duty to consult imposes on it a positive obligation to reasonably
ensure that aboriginal peoples are provided with all necessary information in a
timely way so that they have an opportunity to express their interests and
concerns, and to ensure that their representations are seriously considered and,
wherever possible, demonstrably integrated into the proposed plan of action.*®

In Tsilhgot’in Nation, the Supreme Court of Canada underlined the far-reaching significance of
Indigenous peoples’ consent in terms of cancelling projects and rendering legislation inapplicable:

Once title is established, it may be necessary for the Crown to reassess prior
conduct in light of the new reality in order to faithfully discharge its fiduciary
duty to the title-holding group going forward. For example, if the Crown begins a
project without consent prior to Aboriginal title being established, it may be
required to cancel the project upon establishment of the title if continuation of the
project would be unjustifiably infringing.”’

In regard to legislation, the Court added: “Similarly, if legislation was validly enacted before title
was established, such legislation may be rendered inapplicable going forward to the extent that it
unjustifiably infringes Aboriginal title.”*®

In international law, "free, prior and informed consent" (FPIC) is an essential standard that is an
integral element of the right of self-determination.”’ Self-determining peoples have a right to
choose.” In Tsilhgot’in Nation, the Supreme Court referred to Indigenous peoples’ “right to

choose”.’!

The Supreme Court has yet to explicitly consider the UN Declaration. However, the Supreme Court
has repeatedly affirmed the applicability in Canada of international law as a whole. The Supreme
Court has ruled that the legislature is presumed to act in compliance with Canada’s international
obligations. Unless there is a clear, contrary legislative intent, domestic laws “will be presumed to

conform to international law”.>?

This rule is especially important in regard to the right of Indigenous peoples to self-determination,
including self-government, which includes both rights and responsibilities.** As affirmed in the UN
Declaration, “Indigenous peoples are equal to all other peoples™* and “nothing in this Declaration
may be used to deny any peoples their right to self-determination, exercised in conformity with

international law”.>

As affirmed in International Covenant on Civil and Political Rights and International Covenant on
Economic, Social and Cultural Rights, Canada has an affirmative obligation to “promote the



realization of the right of self-determination, and ... respect that right, in conformity with the
provisions of the Charter of the United Nations.”**

UN treaty bodies®’ and other diverse entities require or support the standard of FPIC. These include:
UN General Assembly® and specialized agencies,’® as well as regional human rights bodies.*’ In
2011, the International Finance Corporation announced: “For projects with potential significant
adverse impacts on indigenous peoples, IFC has adopted the principle of ‘Free, Prior, and Informed
Consent’ informed by the 2007 United Nations Declaration on the Rights of Indigenous Peoples.”"!

The UN Development Programme (UNDP) “will not participate in a Project that violates the human
rights of indigenous peoples as affirmed by Applicable Law and the United Nations Declaration”.*
UNDP added: “FPIC will be ensured on any matters that may affect the rights and interests, lands,

resources, territories (whether titled or untitled to the people in question) and traditional livelihoods

of the indigenous peoples concerned.”*?

In March 2016, the UN Committee on Economic, Social and Cultural Rights recommended that
Canada “fully recognize the right to free, prior and informed consent of indigenous peoples in its
laws and policies and apply it in practice.”** In particular, the Committee added that:

... the State party establish effective mechanisms that enable meaningful
participation of indigenous peoples in decision-making in relation to development
projects being carried out on, or near, their lands or territories ... [and] that the
State party effectively engage indigenous peoples in the formulation of legislation
that affects them.*

In July 2015, the UN Human Rights Committee urged Canada to “consult indigenous people ... to
seek their free, prior and informed consent whenever legislation and actions impact on their lands

and rights”.*

The Indigenous and Tribal Peoples Convention, 1989 requires Indigenous consent for a broad range
of "special measures" by the State:

1. Special measures shall be adopted as appropriate for safeguarding the persons,
institutions, property, labour, cultures and environment of the peoples concerned.

2. Such special measures shall not be contrary to the freely-expressed wishes of
the peoples concerned.*’

Following his visit to Canada, former Special Rapporteur James Anaya concluded: "as a general
rule resource extraction should not occur on lands subject to aboriginal claims without adequate
consultations with and the free, prior and informed consent of the indigenous peoples concerned."*®
Anaya added: "The general rule identified here derives from the character of free, prior and
informed consent as a safeguard for the internationally recognized rights of indigenous peoples that
are typically affected by extractive activities that occur within their territories."*

FPIC is also highlighted in The United Nations Declaration on the Rights of Indigenous Peoples: A
Manual for National Human Rights Institutions: “indigenous peoples have the right to determine
their own economic, social and cultural development and to manage, for their own benefit, their



own natural resources. The duties to consult with indigenous peoples and to obtain their free, prior
and informed consent are crucial elements of the right to self-determination.”

In addition to the right of self-determination, the UN Declaration includes a number of provisions
that refer to FPIC. No specific provision should be interpreted in isolation, but rather in the context
of the whole Declaration and other international human rights law. For example, such approach
would apply to article 32(2):

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their
free and informed consent prior to the approval of any project affecting their lands
or territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources.

In the Handbook for Parliamentarians on the UN Declaration,” the Inter-Parliamentary Union
(IPU) emphasizes the importance of Indigenous peoples’ “consent”:

When parliamentarians consider draft legislation on matters that directly or
indirectly affect indigenous peoples, it is important for them to understand and
carry out their duty to obtain indigenous peoples’ consent, to ensure that such
laws not only reflect the views of the non-indigenous communities concerned, but
can also be implemented without detrimentally affecting the rights of indigenous
communities.’*

In 2009, the African Commission on Human and Peoples’ Rights relied extensively on the UN
Declaration” and other international law to address the land rights of the Endorois people: “any
development or investment projects that would have a major impact within the Endorois territory,
the State has a duty not only to consult with the community, but also to obtain their free, prior, and
informed consent, according to their customs and traditions.””

In various countries, the UN Declaration is being used to interpret domestic law.”” In 2007, in a
major land rights case that included the issue of Indigenous “consent’” the Chief Justice of the
Supreme Court of Belize relied in part on article 26 of the UN Declaration and ruled in favour of
the Maya people.’® Subsequently, the Court of Appeal affirmed Mayan land and resource rights in
Southern Belize based on their longstanding use and occupancy.”’ The appeal court emphasized the
Chief Justice was “entirely correct” to take into account Belize’s international law and treaty
obligations, as well as general principles of international law in the UN Declaration.”®

2. Reference to "veto" by Supreme Court

In regard to "veto", the Supreme Court provided in para. 48 of Haida Nation:

This process [of accommodation] does not give Aboriginal groups a veto over
what can be done with land pending final proof of the claim. The Aboriginal
"consent" spoken of in Delgamuukw is appropriate only in cases of established



rights, and then by no means in every case. Rather, what is required is a process
of balancing interests, of give and take.

It is critical to interpret para. 48 together with the rest of the Supreme Court's ruling. Para. 24
indicated that, at the high end of the scale, the duty to consult requires "the 'full consent of [the]
aboriginal nation' on very serious issues. These words apply as much to unresolved claims as to
intrusions on settled claims."

The Court added that the process of balancing interests means that both the Crown and Aboriginal
peoples may have some limits on their actions "pending claims resolution".

The Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal
interests where claims affecting these interests are being seriously pursued in the
process of treaty negotiation and proof. It must respect these potential, but yet
unproven, interests. The Crown is not rendered impotent. It may continue to
manage the resource in question pending claims resolution. But, depending on the
circumstances ... the honour of the Crown may require it to consult with and
reasonably accommodate Aboriginal interests pending resolution of the claim. 7o
unilaterally exploit a claimed resource during the process of proving and
resolving the Aboriginal claim to that resource, may be to deprive the Aboriginal
claimants of some or all of the benefit of the resource. That is not honourable.”

Where Aboriginal peoples have a "strong prima facie case", the Court indicated that the objective is
"aimed at finding a satisfactory interim solution". The issue of "veto" was not the focus.

At the other end of the spectrum lie cases where a strong prima facie case for the
claim is established, the right and potential infringement is of high significance to
the Aboriginal peoples, and the risk of non-compensable damage is high. In such
cases deep consultation, aimed at finding a satisfactory interim solution, may be
required. While precise requirements will vary with the circumstances, the
consultation required at this stage may entail the opportunity to make submissions
for consideration, formal participation in the decision-making process, and
provision of written reasons to show that Aboriginal concerns were considered
and to reveal the impact they had on the decision. This list is neither exhaustive,
nor mandatory for every case. The government may wish to adopt dispute
resolution procedures like mediation or administrative regimes with impartial
decision-makers in complex or difficult cases.*”®

Where a strong prima facie case exists, the Supreme Court again focused on finding interim
solutions "pending final resolution". Such solutions may require a process of accommodation that
"may best be resolved by consultation and negotiation". Such negotiation raises consensual issues.

When the consultation process suggests amendment of Crown policy, we arrive at
the stage of accommodation. Thus the effect of good faith consultation may be to
reveal a duty to accommodate. Where a strong prima facie case exists for the
claim ... and the consequences of the government's proposed decision may
adversely affect it in a significant way, addressing the Aboriginal concerns may
require taking steps to avoid irreparable harm or to minimize the effects of



infringement, pending final resolution of the underlying claim. Accommodation is
achieved through consultation, as this Court recognized in R. v. Marshall, [1999]
3 S.C.R. 533, at para. 22: "... the process of accommodation of the treaty right

may best be resolved by consultation and negotiation".'

In the final resolution, the "consent" of an Aboriginal nation on "very serious issues" remains a
critical factor.

3. Rights are rarely absolute

In domestic and international law, few rights are absolute. The objective is to respect and uphold the
rights of all. Achieving this end may require careful balancing among different rights-holders to
resolve potential conflicts. As described below, eliminating such conflicts contributes to
reconciliation.

In Delgamuukw, the Supreme Court indicated: "The aboriginal rights recognized and affirmed by s.
35(1), including aboriginal title, are not absolute."®* Save for specific exceptions, such as the right
not to be subjected to torture or genocide, human rights are relative to the rights of others. As
affirmed in international law, Indigenous peoples’ rights are human rights.®

An essential component of the Truth and Reconciliation Commission’s Calls to Action is using the
UN Declaration as the “framework for reconciliation”.** The TRC describes “reconciliation” as
“coming to terms with events of the past in a manner that overcomes conflict and establishes a

respectful and healthy relationship among people going forward.”®’

In regard to conflict, former Special Rapporteur Anaya has identified “natural resource extraction
and other major development projects in or near indigenous territories as one of the most significant
sources of abuse of the rights of indigenous peoples worldwide.”® In regard to Indigenous consent,
Anaya has concluded:

It is generally understood that indigenous peoples’ rights over lands and resources
in accordance with customary tenure are necessary to their survival. Accordingly,
indigenous consent is presumptively a requirement for those aspects of any
extractive project taking place within the officially recognized or customary land
use areas of indigenous peoples, or that otherwise affect resources that are
important to their survival.

Reconciliation is an essential process when addressing Indigenous peoples’ Aboriginal and Treaty
rights and related injustices. As the Supreme Court has emphasized, reconciliation is “a process
flowing from rights guaranteed by s. 35(1) of the Constitution Act, 1982.°

This means that such rights are subject to balancing that takes into account a wide range of
principles including respect for the rights of others. Indigenous rights may be subject to limitations
or lawful infringement, based on strict criteria that can be objectively determined.”



The UN Declaration includes some of the most comprehensive balancing provisions in any
international human rights instrument. Article 46(3) stipulates that all of the provisions set forth in
this Declaration “shall be interpreted in accordance with the principles of justice, democracy,
respect for human rights, equality, non-discrimination, good governance and good faith." These are
core principles of both the Canadian and international legal systems. These are also the core
principles that have been denied Indigenous peoples throughout history.

4. "Valid legislative objectives' or "public purposes' do not preclude Indigenous consent

In Delgamuukw v. British Columbia, the Supreme Court described the general economic
development in B.C. as "valid legislative objectives" that are "subject to accommodation of the
aboriginal peoples' interests ... in accordance with the honour and good faith of the Crown":

... the general economic development of the interior of British Columbia, through
agriculture, mining, forestry, and hydroelectric power, as well as the related
building of infrastructure ... are valid legislative objectives ... these legislative
objectives are subject to accommodation of the aboriginal peoples' interests. This
accommodation must always be in accordance with the honour and good faith of
the Crown.”

More recently, in Tsilhqot 'in Nation, the Supreme Court of Canada has elaborated on Crown duties
in the context of Indigenous title to lands and territories. Any intrusions must be consistent with the
Crown’s fiduciary duty to the Aboriginal group.’" Incursions on Aboriginal title “cannot be justified
if they would substantially deprive future generations of the benefit of the land”.” 1t is not sufficient

that government projects be justified on the basis of a “compelling and substantial public interest”.”

They must also be consistent with the Crown’s fiduciary duty to the Aboriginal group. Such
obligations are especially crucial when proposed projects contribute to climate change.

Some climate change impacts are predicted to be irreversible’* and would significantly affect
present and future generations. In view of their inadequate responses, > federal and provincial
governments may find it exceedingly difficult to satisfy the “minimal impairment”’® and other
criteria required of them as fiduciaries.

An increasingly urgent public purpose is addressing effectively climate change. In regard to this
crucial issue, the Office of the UN High Commissioner for Human Rights emphasized in 2015:
“indigenous peoples’ rights should be fully reflected in line with the United Nations Declaration on
the Rights of Indigenous Peoples and actions likely to impact their rights should not be taken
without their free, prior and informed consent.””’ In 2014, 27 UN special rapporteurs and
independent experts declared in an Open Letter:

Respecting human rights in the formulation and implementation of climate policy
requires ... that the State Parties meet their duties to provide access to information
and facilitate informed public participation in decision making, especially the
participation of those most affected by climate change ... The principle of free,
prior and informed consent of indigenous peoples must be respected. Particular
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care must be taken to anticipate, prevent and remedy negative effects on
vulnerable groups ..."

In 2013, former Special Rapporteur Anaya concluded: "Within established doctrine of international
human rights law, and in accordance with explicit provisions of international human rights treaties,
States may impose limitations on the exercise of certain human rights, such as the rights to
property".” Anaya added:

In order to be valid, however, the limitations must comply with certain standards
of necessity and proportionality with regard to a valid public purpose, defined
within an overall framework of respect for human rights.*

Article 46(2) of the UN Declaration calls for a human rights-based approach: "In the exercise of the
rights enunciated in the present Declaration, human rights and fundamental freedoms of all shall be
respected." It then sets out allowable limitations on the exercise of the rights of Indigenous peoples
and individuals:

The exercise of the rights set forth in this Declaration shall be subject only to such
limitations as are determined by law and in accordance with international human
rights obligations. Any such limitations shall be non-discriminatory and strictly
necessary solely for the purpose of securing due recognition and respect for the
rights and freedoms of others and for meeting the just and most compelling
requirements of a democratic society.”!

5. Business, human rights and FPIC

In regard to resource development, business enterprises have a responsibility to respect
internationally recognized human rights.*® This would include Indigenous peoples' rights affirmed
in the UN Declaration.®® Companies should "[e]xercise due diligence so as to avoid becoming

complicit in human rights violations committed by host governments".**

As emphasized by Special Rapporteur Anaya, due diligence includes “ensuring that corporate
behaviour does not infringe or contribute to the infringement of the rights of indigenous peoples ...
regardless of the reach of domestic laws."™

In Implementing a Corporate Free, Prior, and Informed Consent Policy: Benefits and Challenges,
the authors described in 2010 the benefits of obtaining FPIC from a business perspective:

... given the recent momentum regarding FPIC on the international stage, gaining
consent through a formal and documented process may provide a stronger license
to operate than a typical engagement process. ... The process may better assure
that, despite changes in government and political trends, the company will not
become a target due to local opposition to its project.®®

In 2012, the International Finance Corporation (IFC) adopted “Performance Standard 7: Indigenous
Peoples”. This Standard requires FPIC to be obtained in regard to lands that are traditionally owned
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or under customary use by Indigenous peoples; relocations; significant unavoidable impacts on their
critical cultural heritage; and where cultural heritage including their knowledge, innovations, or
practices are used for commercial purposes.®’

In 2013, the United Nations Global Compact published a detailed “Business Reference Guide” on
the UN Declaration.*® The Guide highlights: “The concept of free, prior and informed consent ... is

fundamental to the UN Declaration as a measure to ensure that indigenous peoples’ rights are
protected.”® The Guide adds:

The concept of a State’s FPIC obligation is well enshrined in international law.”

The independent corporate responsibility to respect indigenous peoples’ rights
gives rise to opportunities for business to partner with governments and
indigenous peoples to advance FPIC practices.”’

FPIC should be obtained whenever there is an impact on indigenous peoples’
substantive rights (including rights to land, territories and resources, and rights to
cultural, economic and political self-determination).’?

In 2013, the International Council on Mining and Metals (ICMM) issued a new position on
“Indigenous Peoples and Mining”:

In ICMM’s view, FPIC comprises a process, and an outcome. ... The outcome is
that Indigenous Peoples can give or withhold their consent to a project, through a
process that strives to be consistent with their traditional decision-making
processes while respecting internationally recognized human rights and is based
on good faith negotiation.”

The Boreal Leadership Council emphasized in 2015 the need for a consensual approach to resource
developments in Canada:

The trend towards the need and expectation of establishing effective and lasting
agreements with affected Indigenous communities as part of major project
development is clear. From recognition through international law, to national
court decisions, and the increasing number of voluntary industry codes and
policies, the role of FPIC-related processes is a growing part of the landscape.”

In 2015, the Truth and Reconciliation Commission called upon the corporate sector in Canada “to
adopt the United Nations Declaration on the Rights of Indigenous Peoples as a reconciliation
framework and to apply its principles, norms, and standards to corporate policy and core operational
activities involving Indigenous peoples and their lands and resources.”” This would include, inter
alia, the following Call to Action:

Commit to meaningful consultation, building respectful relationships, and
obtaining the free, prior, and informed consent of Indigenous peoples before
proceeding with economic development projects.”®
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6. Canada’s misleading and unfounded opposition to FPIC

A top priority of the newly-elected government of Canada is to implement the UN Declaration, in
consultation and cooperation with Indigenous peoples.”” However, it is instructive to examine
briefly a few of the positions taken by the previous federal government relating to FPIC.

In 2014, Canada declared that it opposed “free, prior and informed consent” when it could be
interpreted as a “veto”.”® Yet the federal government at that time never explained its position as to
what constituted “consent” and what constituted a “veto”. Was “veto” synonymous with

“consent”?”’ Was “veto” absolute?'® In Tsilhqgot’in Nation, there are many references to “consent’

and no mention of “veto”.

b

In the 2008 "Interim Guidelines for Federal Officials", the government of Canada indicated: "An
'established' right or title may suggest a requirement for consent from the Aboriginal group(s)."'""
The 2011 "Updated Guidelines" deleted any reference to Aboriginal "consent".'”?

In October 2014, at the Committee on World Food Security in Rome, Canada would not accept a
reference to FPIC without inserting a formal explanation of position in the consensus Report:
"Canada interprets FPIC as calling for a process of meaningful consultation with indigenous
peoples on issues of concern to them".'”” Such a view contradicts the Supreme Court’s rulings that
explicitly refer to "consent".

As described in this paper, the right of Indigenous peoples to self-determination in international law
includes the right to give or withhold consent as a core element. In regard to self-determination, the
two human rights Covenants provide: “In no case may a people be deprived of its own means of

subsistence.”'** The UN Declaration affirms: “Indigenous peoples have the right ... to be secure in

the enjoyment of their own means of subsistence and development™.'®

In 2009, the Committee on Economic, Social and Cultural Rights elaborated on the “right of
everyone to take part in cultural life”.'° In Indigenous and other contexts, the Committee stressed
that “States parties have the following minimum core obligations applicable with immediate

effect”:!"

To eliminate any barriers or obstacles that inhibit or restrict a person’s access to the
person’s own culture ... without discrimination and without consideration for
frontiers of any kind;'%®

States parties should obtain their free and informed prior consent when the
preservation of their cultural resources, especially those associated with their way of
life and cultural expression, are at risk.'"’

The UN Special Rapporteur on the right to food had emphasized in 2012 to Canada the importance
of FPIC and called for concerted measures “with the goal towards strengthening indigenous
peoples’ own self-determination and decision-making over their affairs at all levels.”''

On crucial issues of "consent", Canada cannot selectively''' ignore key aspects of the rulings of its
highest court, as well as international human rights law, to the detriment of Indigenous peoples.
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Such actions are inconsistent with the principles of justice, equality, rule of law and respect for
human rights.

Conclusions

In the Indigenous context, there are significant differences between “veto” and “consent”. In
contrast to “veto”, the term “consent” has been extensively elaborated upon in Canadian
constitutional and international human rights law. Yet these essential legal sources and arguments
have not been fairly considered. Indigenous peoples’ right of self-determination has not been
applied at all.

In the landmark 2014 Tsilhgot in Nation decision that addressed in detail Indigenous peoples’
consent, the term “veto” was not raised by the Supreme Court of Canada. The term “veto” is not
used in the UN Declaration on the Rights of Indigenous Peoples. “Veto” implies an absolute
power, with no balancing of rights. This is neither the intent nor interpretation of the UN
Declaration, which includes some of the most comprehensive balancing provisions in any
international human rights instrument.

The UN Declaration is a consensus international human rights instrument, which has been
reaffirmed by consensus by the UN General Assembly. At the same time, the principle of free, prior
and informed consent (FPIC) has also been explicitly reaffirmed.

In regard to federal, provincial and territorial governments, a most effective approach to implement
the UN Declaration, including FPIC, is in conjunction with First Nations, Inuit and Métis
peoples.''? Such an approach would foster stronger relationships with Indigenous peoples,
safeguard their human rights and promote reconciliation across Canada.'" In its final Report and
Calls to Action, the Truth and Reconciliation Commission of Canada requires no less.'"*

Endnotes

! United Nations Declaration on the Rights of Indigenous Peoples, GA Res. 61/295 (13 September 2007), Annex.

* E.g., “consent” is a key element of the right of self-determination, including self-government, as well as in the Royal
Proclamation, 1763 (see analysis under heading 1 below).

? General Assembly, Outcome document of the high-level plenary meeting of the General Assembly known as the World
Conference on Indigenous Peoples, UN Doc. A/RES/69/2 (22 September 2014) (adopted without a vote),
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/69/2, para. 3: “We reaffirm our support for the United
Nations Declaration on the Rights of Indigenous Peoples”. Following the adoption by consensus of the Outcome
document, Canada indicated that it would issue a written statement on this instrument. Such statement has no
legal effect on the consensus adoption. If Canada had wished to formally object, it would have had to call for a
vote and then voted against the Outcome document.

See also General Assembly, Rights of indigenous peoples, UN Doc. A/RES/70/232 (23 December 2015) (without a
vote), preamble: “Reaffirming the United Nations Declaration on the Rights of Indigenous Peoples, which addresses
their individual and collective rights”.
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* Ibid., para. 20 [emphasis added]

> See, e.g., House of Commons Debates, Hansard, 41st Parl., 2nd sess., vol. 147, no. 18, at 12084 (quoting Mark Strahl
(Parliamentary Secretary to the Minister of Aboriginal Affairs and Northern Development, CPC)): “According to the
language in [Bill C-641], aboriginal Canadians would have a veto over any piece of legislation brought forward by a
Canadian government.”

See Private Member’s Bill C-641 — An Act to ensure that the laws of Canada are in harmony with the United Nations
Declaration on the Rights of Indigenous Peoples, House of Commons, 2nd sess., 41st Parl., First reading (defeated by
Conservative government). The Bill requires that the government of Canada, "in consultation and cooperation with
Indigenous peoples, take all measures necessary to ensure that all laws of Canada are consistent with the United Nations
Declaration" (s. 2). The Indian Affairs minister is required in s. 3 of the Bill to submit a report on such collaborative
implementation each year from 2016 to 2036.

% Canada, “Canada's Statement of Support on the United Nations Declaration on the Rights of Indigenous Peoples™, 12
November 2010, http://www.aadnc-aandc.gc.ca/eng/1309374239861: “We are now confident that Canada can interpret
the principles expressed in the Declaration in a manner that is consistent with our Constitution and legal framework."

7 See, e.g., Committee on Economic, Social and Cultural Rights, Concluding observations of the Committee on
Economic, Social and Cultural Rights: Colombia, UN Doc. E/C.12/COL/CO/5 (21 May 2010), para. 9: "The
Committee is concerned that infrastructure, development and mining mega-projects are being carried out in the State
party without the free, prior and informed consent of the affected indigenous and afro-colombian communities."
[emphasis added]

Committee on the Elimination of Racial Discrimination, Concluding observations of the Committee on the Elimination
of Racial Discrimination: Canada, UN Doc. CERD/C/CAN/CO/19-20 (4 April 2012), para. 20: “the Committee
recommends that the State party, in consultation with Aboriginal peoples: (a) Implement in good faith the right to
consultation and to free, prior and informed consent of Aboriginal peoples whenever their rights may be affected by
projects carried out on their lands, as set forth in international standards and the State party’s legislation”.

¥ Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511.
? This issue is discussed in detail below. The term "veto" is also raised in Beckman v. Little Salmon/Carmacks First
Nation, 2010 SCC 53, para. 14: "The First Nation does not have a veto over the approval process." However, a veto

over the approval process is a different issue from a veto over a proposed development.

19 See also Paul Joffe, " United Nations Declaration on the Rights of Indigenous Peoples: Provisions Relevant to
'Consent", 14 June 2013, http://quakerservice.ca/news/un-declaration-on-the-rights-of-indigenous-peoples-consent/.

"' See heading 3 below.

2 Robert McCorquodale, “Self-Determination: A Human Rights Approach”, (1994) 43 Int’l & Comp. L.Q. 857, at pp.
884-885: “the human rights approach...does provide a framework to enable every situation to be considered and all the
relevant rights and interests to be taken into account, balanced and analysed. This balance means that the geopolitical
context of the right being claimed — the particular historical circumstances — and the present constitutional order of the
State and of international society, is acknowledged and addressed.”

B See, e.g., Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 203, para. 54: “the
contextual approach to s. 15 [of the Canadian Charter of Rights and Freedoms] requires that the equality analysis of
provisions relating to Aboriginal people must always proceed with consideration of and respect for Aboriginal heritage
and distinctiveness, recognition of Aboriginal and treaty rights, and with emphasis on the importance for Aboriginal
Canadians of their values and history.”

See also Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, at para. 50: “The collision between rights must be
approached on the contextual facts of actual conflicts. The first question is whether the rights alleged to conflict can be
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reconciled: ... Where the rights cannot be reconciled, a true conflict of rights is made out. In such cases, the Court will
... go on to balance the interests at stake” [emphasis added]

'* UN Declaration, 7" preambular para.

' James Y. Henderson, “A snapshot in the journey of the adoption of the UN Declaration on the Rights of Indigenous
Peoples”, Justice as Healing, Newsletter, Native Law Centre, University of Saskatchewan, vol. 13, No. 1, 2008, at 2-3.

' Human Rights Council, Report of the Special Rapporteur on the situation of human rights and fundamental freedoms
of indigenous people, S. James Anaya, UN Doc. A/HRC/9/9 (11 August 2008), para. 86.

17 Committee on the Elimination of Racial Discrimination, "Consideration of reports, comments and information
submitted by States parties under article 9 of the Convention (continued): Nineteenth and twentieth periodic reports of
Canada (continued)", Summary record of 1242nd meeting on 23 February 2012, UN Doc. CERD/C/SR.2142 (2 March
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'8 Reference re Public Service Employee Relations Act (Alberta), [1987] 1 S.C.R. 313, at 348 (Dickson C.J. dissenting).
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" Tsilhqot'in Nation v. British Columbia, 2014 SCC 44, para. 142: “The Charter forms Part I of the Constitution Act,
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Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.),
1982, c. 11.

29 Rt. Hon. Beverley McLachlin, P.C., Chief Justice of Canada, "Aboriginal Peoples and Reconciliation", (2003) 9
Canterbury Law Review 240. [emphasis added]

*! Royal Commission on Aboriginal Peoples, "Looking Forward, Looking Back", Report of the Royal Commission on
Aboriginal Peoples (Ottawa: Canada Communication Group, 1996), vol. 1, at 209-210.

See also Brian Slattery, "Is the Royal Proclamation of 1763 a dead letter?", Canada Watch, Fall 2013,
http://activehistory.ca/wp-content/uploads/2013/09/CW_Fall2013.pdf, 6 at 6: “the Proclamation, like the Magna Carta,
sets out timeless legal principles. ... Changes in circumstances have altered the way in which these principles apply, but
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22 Tsilhgot'in Nation v. British Columbia, 2014 SCC 44.
3 Tsilhqot'in Nation, supra, para. 76.
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*T Tsilhqot’in Nation, supra, para. 92. [emphasis added]
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** Human Rights Council, Final report of the study on indigenous peoples and the right to participate in decision-
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right to self-determination. ... [T]he right of free, prior and informed consent needs to be understood in the context of
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** UN Declaration, 2™ preambular para. See also article 2: “Indigenous peoples and individuals are free and equal to all
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rights”.

3 Ibid., 17™ preambular para.

3 International Covenant on Civil and Political Rights, Can. T.S. 1976 No. 47 (1966), adopted by the UN General
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plenary meeting of the General Assembly known as the World Conference on Indigenous Peoples, para. 20.

¥ See, e.g., Food and Agriculture Organization, FAO Policy on Indigenous and Tribal Peoples (Rome, Italy: FAO,
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17
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