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Advancing Indigenous Peoples’ Human Rights: New Developments
in the Americas

Paul Joffe

Introduction

The United Nations Declaration on the Rights of Indigenous Peoples was adopted by the UN
General Assembly on 13 September 2007." Since mid-December 2010, the UN Declaration has
been a consensus international human rights instrument.” No country in the world formally
oppos3es it. The General Assembly reaffirmed the UN Declaration by consensus in 2014 and
2015.

In regard to the UN Declaration, a “system-wide action plan™ has also been devised within the
UN with international and national dimensions. The action plan has the “ultimate goal of
implementing, with the effective participation of indigenous peoples, the Declaration on the
Rights of Indigenous Peoples at all levels.”

In September 2016, the Human Rights Council amended the mandate of the Expert Mechanism
on the Rights of Indigenous Peoples (EMRIP), so that it “shall provide the Human Rights
Council with expertise and advice on the rights of indigenous peoples as set out in the United
Nations Declaration”. Among its significantly expanded powers,” EMRIP “may seek and
receive information from all relevant sources as necessary to fulfil its mandate”.® This specific
power will have special meaning in the Americas, in light of the recent adoption of a human
rights instrument at the regional level.

The American Declaration on the Rights of Indigenous Peoples was adopted by consensus by the
Organization of American States (OAS) General Assembly on 15 June 2016.° This is a
significant development, with potentially far-reaching positive implications for Indigenous
peoples in the Americas.

Indigenous peoples in the Americas now have two declarations that specifically affirm and
elaborate upon their human rights and related State obligations. The American Declaration on
the Rights of Indigenous Peoples includes some provisions that fall below the UN Declaration
and others that go beyond. In addition, both Declarations include provisions that the other does
not have.

A key question is: “What is the minimum standard in the American Declaration and in the UN
Declaration?” The short answer is as follows:

In any specific situation, the minimum standard in the American
Declaration is the one that is higher in these two human rights
instruments.



Although the American Declaration did not exist at the time of the
adoption of the UN Declaration, the minimum standard in the UN
Declaration is — as of 15 June 2016 — the one that is 4igher in these two
instruments.

An analysis to support the above conclusions is provided below.

In analyzing the American Declaration or the UN Declaration, no specific provision should be
interpreted in isolation. Rather each provision should be interpreted in the context of the whole
instrument and other regional and international human rights law.

Within the OAS, both regional and international human rights law may be relied upon. The Inter-
American Court of Human Rights has determined that the body of “international human rights
law comprises a set of international instruments of varied content and juridical effects (treaties,
conventions, resolutions and declarations).”'® Moreover, an international instrument “has to be
interpreted and applied within the framework of the entire legal system prevailing at the time of
the interpretation”11 and not at the time it was adopted. This is especially important for
international human rights instruments, where an “evolutive interpretation” is taken.'?

The Inter-American Commission on Human Rights has adopted this broad approach in
interpreting the American Declaration on the Rights and Duties of Man."® This latter instrument
is a “source of international obligations” on Canada, United States and all other OAS member
States, regardless of whether they have ratified the American Convention on Human Rights."* Tt
is likely that the American Declaration on the Rights of Indigenous Peoples and the UN
Declaration will be used to interpret the wide range of regional human rights instruments within
the OAS.

1. American Declaration on the Rights of Indigenous Peoples — A brief analysis

Article XLI of the American Declaration provides:

The rights recognized in this Declaration and the United Nations
Declaration on the Rights of Indigenous Peoples constitute the minimum
standards for the survival, dignity, and well-being of the indigenous
peoples of the Americas.

By way of comparison, article 43 of the UN Declaration affirms: “The rights recognized herein
constitute the minimum standards for the survival, dignity, and well-being of the indigenous
peoples of the world.”

If read alone, article XLI of the American Declaration could appear to be ambiguous. It is not
clear whether it would be the higher or lower standard in these two instruments that would apply
as the minimum standard in the American Declaration. However, when article XLI is read
together with other provisions of the American Declaration and the UN Declaration, it is clear
that the higher of the two standards would apply in any given situation.



See especially American Declaration, article XL: “Nothing in this declaration shall be construed
as diminishing or extinguishing rights that indigenous peoples now have or may acquire in the
future.” Thus, in any particular situation, if the UN Declaration has a higher standard than that in
the American Declaration, the standard in the UN Declaration would apply.

In this context, see also American Declaration, article V: “Indigenous peoples and persons have
the right to the full enjoyment of all human rights and fundamental freedoms, as recognized in
the Charter of the United Nations, the Charter of the Organization of American States and
international human rights law.” This would include the right of Indigenous peoples and
individuals in the Americas to the “full enjoyment of all human rights” affirmed in the UN
Declaration.

See also American Declaration, article XXXV: “Nothing in this Declaration may be interpreted
so as to limit, restrict, or deny human rights in any way, or so as to authorize any action that is
not in keeping with international human rights law.” Again, the term “international human rights
law” would include the UN Declaration.

The American Declaration, article XXXVI stipulates: “...The provisions set forth in this
Declaration shall be interpreted in accordance with the principles of justice, democracy, respect
for human rights, equality, non-discrimination, good governance, and good faith.” Therefore,
article XXXVT further reinforces the need to respect the human rights in the UN Declaration
when interpreting the American Declaration on the Rights of Indigenous Peoples.

2. UN Declaration on the Rights of Indigenous Peoples — A brief analysis

As highlighted above, the American Declaration on the Rights of Indigenous Peoples was
adopted by consensus by the OAS General Assembly on 15 June 2016. As a result of this
achievement, there may be instances in which specific provisions in the UN Declaration should
no longer be considered “minimum standards” because the American Declaration has
established a higher standard.

Article 45 of the UN Declaration affirms: “Nothing in this Declaration may be construed as
diminishing or extinguishing the rights that indigenous peoples have now or may acquire in the
Sfuture.” While the American Declaration reaffirms some rights of Indigenous peoples in the
Americas in exactly the same wording as in the UN Declaration, other rights are elaborated
differently. Should such rights include a higher standard than what is in the UN Declaration,
they would constitute new minimum standards in both the UN Declaration and the American
Declaration.

In this context, consider also UN Declaration, article 1: “Indigenous peoples have the right to the
full enjoyment, as a collective or as individuals, of all human rights and fundamental freedoms as
recognized in the Charter of the United Nations, the Universal Declaration of Human Rights and
international human rights law.” This would include the right of Indigenous peoples and
individuals in the Americas to the “full enjoyment of all human rights” affirmed in the American
Declaration on the Rights of Indigenous Peoples.



See also UN Declaration, article 46(3): “The provisions set forth in this Declaration shall be
interpreted in accordance with the principles of justice, democracy, respect for human rights,
equality, non-discrimination, good governance and good faith.” Therefore, article 46(3) further
reinforces the need to respect Indigenous peoples’ human rights in the American Declaration
when interpreting the UN Declaration.

3. Additional uses of both Declarations

In some instances, the rights on a particular issue may be affirmed in the two Declarations in
significant but different ways.

For example, in regard to environmental rights, the UN Declaration affirms in article 29(1):
“Indigenous peoples have the right to the conservation and protection of the environment and the
productive capacity of their lands or territories and resources.” By way of comparison, the
American Declaration, article XIX, para. 1 affirms: “Indigenous peoples have the right to live in
harmony with nature and to a healthy, safe, and sustainable environment, essential conditions for
the full enjoyment of the right to life, to their spirituality, worldview and to collective well-
being.” In such cases, both articles can be used together in a mutually reinforcing manner.

In other cases, rights may be affirmed in one of the Declarations but not in the other. For
example, article XVIII, para. 3 of the American Declaration affirms: “States shall take measures
to prevent and prohibit indigenous peoples and individuals from being subject to research
programs, biological or medical experimentation, as well as sterilization without their prior, free,
and informed consent. Likewise, indigenous peoples and persons have the right, as appropriate,
to access to their data, medical records, and documentation of research conducted by individuals
and public and private institutions.” There is no such corresponding article in the UN
Declaration.

Another example relates to forcible removals of Indigenous peoples in article 10 of the UN
Declaration: “Indigenous peoples shall not be forcibly removed from their lands or territories.
No relocation shall take place without the free, prior and informed consent of the indigenous
peoples concerned and after agreement on just and fair compensation and, where possible, with
the option of return.”

Forcible removals or relocations are not addressed in the American Declaration on the Rights of
Indigenous Peoples. This does not mean that such removals are permitted. In accordance with
article XLI of the American Declaration, article 10 of the UN Declaration can be invoked as a
minimum standard within the OAS in relation to forcible removals or relocations.

In regard to lands, territories and resources, the American Declaration includes a provision that
is not in the UN Declaration. Article XXV, para. 5 provides:

Indigenous peoples have the right to legal recognition of the various and
particular modalities and forms of property, possession and ownership of



their lands, territories, and resources in accordance with the legal system
of each State and the relevant international instruments. The states shall
establish the special regimes appropriate for such recognition, and for their
effective demarcation or titling.

The phrase “in accordance with the legal system of each State” must mean that legal recognition
of Indigenous peoples’ lands, territories and resources will be achieved through the mechanism
of the legal system of each state. However, the standard of protection cannot fall below that
required by the UN Declaration and American Declaration regardless of the specific laws of any
state. In this context, para. 5 adds that States will establish “special regimes” not only for such
recognition, but also for “their effective demarcation or titling”.

Thus, para. 5 serves to reinforce the obligation of States in article XXV, para. 4 to “give legal
recognition and protection to these lands, territories and resources.” Para. 4 adds that such
recognition shall be conducted with “due respect to the customs, traditions and land tenure
systems of the indigenous peoples concerned.”

The obligation of States in article XXV, para. 4 is identical to that in article 26, para. 3 of the UN
Declaration. Therefore, such obligation in the UN Declaration cannot be diminished by para. 5.
Article XL of the American Declaration stipulates that nothing in this declaration shall be
construed as “diminishing or extinguishing rights that indigenous peoples now have or may
acquire in the future”.

4. Effect of Statements by United States, Canada and Colombia

At the time of the adoption of the American Declaration on the Rights of Indigenous Peoples by
the OAS General Assembly, three States made statements that they requested be included as
footnotes' in the final text. All three statements include positive and supportive content in
relation to Indigenous peoples.

At the same time, there are certain other aspects worth examining in each statement. It is
important to determine if they enable any of the States concerned to avoid, in some way, the
standards affirmed in the American Declaration.

It is important to note that the American Declaration on the Rights of Indigenous Peoples was
adopted by consensus pursuant to a resolution'® of the OAS General Assembly. In regard to such
resolutions, article 81 of the Rules of Procedure of the General Assembly enables member States
to make a statement and have it recorded in the minutes for such session.'” Apparently, it has
become a regular practice that States also request that their statements be added in footnotes to
the operative text.

However, the right to include such statements in footnotes in the American Declaration does not
mean that whatever any State may declare in its statement is legally valid. The legal implications
of the statements by United States, Canada and Colombia will each be examined below. The

analysis concludes that nothing in the statements of these three States could be validly invoked to



avoid or reduce the standards in the American Declaration, UN Declaration or other
international law.

At the same time, it is worth noting that these three States were among the co-sponsors of a UN
Human Rights Council resolution on “Human rights and indigenous peoples” that was adopted
by consensus in September 2016.'® The preamble reaffirms support for the UN Declaration and
recognizes “current efforts towards the promotion, protection and fulfilment of the rights of
indigenous peoples, including the adoption of the American Declaration on the Rights of
Indigenous Peoples”.

In examining the statements of the three states, there are additional considerations. The Human
Rights Council has repeatedly reaffirmed that “regional arrangements play an important role in
promoting and protecting human rights and should reinforce universal human rights standards, as

contained in international human rights instruments”."’

In 2008, shortly before being named as UN Special Rapporteur on the rights of Indigenous
peoples, James Anaya emphasized to the OAS Working Group: “The American declaration
should build on the body of norms provided in the UN [Declaration] and certainly not articulate a
lower st%r(}dard. ... To do so would render the American declaration juridically and politically
flawed”.

4.1 United States of America
In its statement in footnote 1, the government of the United States included the following:

The United States has, however, persistently objected to the text of this
American Declaration, which is not itself legally binding and therefore
does not create new law, and is not a statement of Organization of
American States (OAS) Member States’ obligations under treaty or
customary international law.

The above quote from the United States statement lacks clarity, accuracy, and legal validity. In
particular, the United States claims to have persistently objected to the text of the American
Declaration. However, valid legal objection would not have been possible for the following
three reasons.

First, there is no evidence of United States’ persistent objection to the text of this American
Declaration. In the January 2008 Report of the Chair of the Working Group, it is reported: “The
delegations of Canada and the United States ... indicated that they could not accept the UN
Declaration text as the starting point or minimum outcome for these negotiations. The delegation

of the United States reminded the participants of their General Reservation”.!

However, during the first nine meetings of the Working Group, the United States had actively
participated and agreed to some provisions in the draft text. Further, on 16 December 2010, the
United States reversed its objection to the UN Declaration and formally endorsed it.



A number of provisions in the American Declaration are identical to those in the UN
Declaration on the Rights of Indigenous Peoples. In light of the December 2010 endorsement of
the UN Declaration by the United States, it could not validly object to the same provisions being
included in the draft American Declaration text.

Moreover, in its statement, the United States emphasized its intent to continue its “proactive
efforts” with States and Indigenous peoples towards achieving the ends of the UN Declaration
and fulfilling the commitments in the World Conference on Indigenous Peoples outcome
document.”” All of the above actions, when taken together, are inconsistent with persistent
objection to the American Declaration.

Second, there are a significant number of other provisions in the American Declaration that are
not identical but similar to provisions in the UN Declaration. In some instances, such similarities
to provisions that the United States has already endorsed may be sufficient to preclude the
United States from claiming persistent objection.

Third, there are various rights, principles and obligations that were considered to have the status
of customary international law™ prior to their inclusion in the UN Declaration and the American
Declaration. In such cases, the United States cannot invoke any persistent objector rule if it had
not done so from the start of such custom.**

Examples of customary international law” in the UN Declaration include inter alia: the right to
life,?® the principle of non-discrimination;*’ the general principle of international law?® of pacta
sunt servanda (“treaties must be kept");* the prohibition against racial discrimination; the right
to self-determination;' the right to one’s own means of subsistence;*” prohibition against
genocide;33 the right to enjoy one’s own culture, religion and language;34 and the UN Charter
obligation of States to promote the “universal respect for, and observance of, human rights and
fundamental freedoms for all”.*

Virtually all of these examples of customary international law are also in the American
Declaration on the Rights of Indigenous Peoples.

In the future, human rights bodies of the Inter-American and United Nations system will
determine the extent to which the American Declaration influences the interpretation of
Indigenous peoples’ rights and related State obligations in international law. This will be
accomplished through contextual analyses that examine the particular facts and law in each case.

4.2 Canada

In its statement in footnote 2, the government of Canada reiterated its “commitment to a
renewed relationship with its Indigenous peoples, based on recognition of rights, respect, co-
operation and partnership.” The statement added: “Canada is now fully engaged, in full
partnership with Indigenous peoples in Canada, to move forward with the implementation of the
UN Declaration”.



Such commitments and actions are consistent with Prime Minister Justin Trudeau’s instructions
to the Minister of Indigenous Affairs Carolyn Bennett as a top priority to “[u]ndertake ... a
review of laws, policies, and operational practices to ensure that the Crown is fully executing its
consultation and accommodation obligations, in accordance with its constitutional and

international human rights obligations™.*®

In May 2016, the Indigenous Affairs minister emphasized to the international community “on
behalf of Canada ... we are now a full supporter of the Declaration without qualification.”” In
July 2016, the Minister of Justice and Attorney General of Canada declared that the government
supports all articles of the UN Declaration “without reservation.”*

In its statement in footnote 2 in the American Declaration, Canada indicated: “As Canada has
not participated substantively in recent years in negotiations on the American Declaration on the
Rights of Indigenous Peoples, it is not able at this time to take a position on the proposed text of
this Declaration. Canada is committed to continue working with our partners in the OAS on
advancing Indigenous issues across the Americas.” This statement does not diminish in any way
Canada’s human rights obligations relating to the American Declaration.

In light of the positive positions of the current government, it is not surprising that Canada chose
to join other States at the OAS General Assembly and adopt the American Declaration without a
vote.

4.3 Colombia

In regard to its statement in footnote 3, the government of Colombia indicated that it “breaks
with consensus” as regards article XXIII, para. 2 of the American Declaration on the Rights of
Indigenous Peoples. Article XXIII, para. 2 affirms:

States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to
obtain their free, prior and informed consent before adopting and
implementing legislative or administrative measures that may affect them.

The government’s rationale may be summarized as follows:

e (Colombian law defines such communities’ right of prior consultation in accordance with
ILO Convention No. 169*

e (Colombian Constitutional Court has ruled that the consultation process must be pursued
“with the aim of reaching an agreement or securing the consent of the indigenous
communities regarding the proposed legislative measures”



e ‘“‘ethnic communities” do not have a “veto” over measures affecting them directly;
instead, it means that following a disagreement “formulas for consensus-building or
agreement with the community” must be presented

e [LO Committee of Experts has established that “prior consultation” does not imply the
right to veto state decisions, but is rather a suitable mechanism for indigenous and tribal
peoples to enjoy the right of expression and of influencing the decision-making process.

For the following reasons, the government of Colombia’s reasoning is seriously flawed:

o Article XXIII, para. 2 of the American Declaration is identical to article 19 of the UN
Declaration, which was adopted by consensus in 2007 by the General Assembly.
Colombia abstained* from voting at that time. In 2009, Colombia unilaterally declared
its support for the UN Declaration.*' Colombia cannot validly “break consensus™ on
Article XXIII, para. 2, when the same provision had earlier been approved by consensus
in the UN Declaration.

e The terms in international declarations and treaties “have an autonomous meaning, for
which reason they cannot be made equivalent to the meaning given to them in domestic
law”.** Thus, Colombia cannot simply rely upon its domestic interpretation of
consultation in order to object to consent, even if Colombia takes into account ILO

Convention No. 169.

e Article 35 of the ILO Convention No. 169 stipulates that application of its provisions
“shall not adversely affect rights and benefits of the peoples concerned pursuant to other
... international instruments”. Such instruments include the American Declaration on the
Rights of Indigenous Peoples and the UN Declaration, as well as the two international
human rights Covenants.

e As enshrined in the International Covenant on Civil and Political Rights and
International Covenant on Economic, Social and Cultural Rights, Colombia has
affirmative obligations to “promote the realization of the right of self-determination, and
... respect that right, in conformity with the provisions of the Charter of the United
Nations.”* This right of self-determination in the two Covenants has been repeatedly
applied to Indigenous peoples globally by the UN Human Rights Committee** and the
Committee on Economic, Social and Cultural Rights.45

e ILO Convention No. 169 does not address the right of self-determination. As explained
by the Chair of the revision process that led to the adoption of this Convention, “self-
determination” was “outside the competence of the ILO. In his opinion, no position for or
against self-determination was or could be expressed in the Convention, nor could any
restrictions be expressed in the context of international law.”*®

e Therefore, such issues were left by the ILO for the United Nations to decide. In addition
to UN treaty bodies applying the right of self-determination in the two international
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human rights Covenants to Indigenous peoples, this right has also been affirmed by the
UN General Assembly and member States in the UN Declaration.*’

Convention No. 169 cannot be interpreted in isolation from the UN Declaration and other
international instruments. As emphasized by the ILO: “Differences in legal status of
UNDRIP and Convention No. 169 should play no role in the practical work of the ILO
and other international agencies to promote the human rights of indigenous peoples ...
The provisions of Convention No. 169 and the Declaration are compatible and mutually
reinforcing.”*®

It is worth emphasizing here that international law affirms the right of self-determination,
which includes "consent" as an integral aspect.*’ The right of self-determination is not
only considered to be customary international law, but may now also be a peremptory
norm or jus cogens.5 0

In regard to its statement in footnote 4, the government of Colombia indicated that it “breaks
with consensus” as regards article XXIX, para. 4 that affirms:

States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to
obtain their free and informed consent prior to the approval of any project
affecting their lands or territories and other resources, particularly in
connection with the development, utilization or exploitation of mineral,
water or other resources.

The government’s rationale may be summarized as follows:

recognition of the Indigenous peoples’ collective rights is regulated by legal and
administrative provisions, in line with principles such as the social and ecological
function of property and the state ownership of the subsoil and nonrenewable natural
resources

in those territories, Indigenous peoples exercise their own political, social, and judicial
organization. By constitutional mandate, their authorities are recognized as public state
authorities with special status and, as regards judicial matters, recognition is given to the
special Indigenous jurisdiction

Colombia has been a leader in enforcing the rules governing prior consultation set out in
Convention No. 169 of the International Labour Organization (ILO)

American Declaration’s approach to prior consent could amount to a possible veto on the
exploitation of natural resources found in Indigenous territories. In the absence of an
agreement, this could bring processes of general interest to a halt and thus unacceptable
to Colombia



11

e the constitutions of many states, including Colombia, stipulate that the subsoil and
nonrenewable natural resources are the property of the State to preserve and ensure their
public usefulness to the benefit of the entire nation. For that reason, the provisions
contained in this article are contrary to the domestic legal order of Colombia, based on
the national interest.

For the following reasons, the government of Colombia’s reasoning is again seriously defective:

¢ In the response to footnote 3 (supra), there is already an analysis of Colombia’s
inaccurate interpretation and application of ILO Convention No. 169; and the failure of
Colombia to respect its obligations in favour of promoting and respecting Indigenous
peoples’ right of self-determination, including consent

¢ Such consent is not the same as a veto. “Veto” implies complete and arbitrary power,
regardless of the facts and law in any given case. The term is not used in the American
Declaration or UN Declaration. In the context of resource development on Indigenous
peoples’ lands and territories, “consent” is an important safeguard against widespread
abuses and is a human right.”!

o Article XXIX, para. 4 of the American Declaration is identical to article 32 of the UN
Declaration. For reasons indicated in the analysis on footnote 3, Colombia cannot validly
“break consensus” on Article XXIX, para. 4, when the same provision had been approved
earlier by consensus in the UN Declaration

e Colombia indicated that, according to its Constitution, the subsoil and nonrenewable
natural resources are the property of the State. This does not mean that Indigenous
peoples’ human rights can be ignored or selectively applied

o In 2004, the UN Committee on the Elimination of Racial Discrimination indicated to
Suriname: “While noting the principle set forth in ... the Constitution that natural
resources are the property of the nation and must be used to promote economic, social
and cultural development, the Committee points out that this principle must be exercised
consistently with the rights of indigenous and tribal peoples.”*

e [t is often not clear how States can validly claim jurisdiction and rights, in regard to
Indigenous peoples’ lands, territories and resources. As affirmed in the preamble of the
UN Declaration, doctrines of superiority, such as “discovery” and terra nullius, are
“racist, scientifically false, legally invalid, morally condemnable and socially unjust”.”?
Although there is no equivalent provision in the American Declaration, this provision can
be invoked as a minimum standard in accordance with article XLI.

e In regard to non-discrimination, culture, property and other human rights, article 29(d) of
the American Convention on Human Rights™* provides: “No provision of this Convention
shall be interpreted as ... d. excluding or limiting the effect that the American
Declaration of the Rights and Duties of Man and other international acts of the same
nature may have.” Thus, in regard to Colombia and other States that have ratified the
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American Convention, no provision in the Convention can be interpreted in a manner that
“excludes or limits the effect” that the UN Declaration or the American Declaration on
the Rights of Indigenous Peoples may have.

In regard to its statement in footnote 5, the government of Colombia indicated that it “breaks
with consensus” as regards article XXX, para. 5 of the American Declaration that affirms:

Military activities shall not take place in the lands or territories of
indigenous peoples, unless justified by a relevant public interest or
otherwise freely agreed with or requested by the indigenous peoples
concerned.

The government’s rationale may be summarized as follows:

according to the Constitution of Colombia, the security forces are obliged to be present in
any part of the nation’s territory to provide and uphold protection and respect for all
inhabitants’ lives, honor, and property, both individually and collectively

protection of the rights and integrity of indigenous communities depends largely on the
security of their territories

American Declaration on the Rights of Indigenous Peoples would be in breach of the
principle of need and effectiveness of the security forces, hindering the performance of
their institutional mission, which renders it unacceptable to Colombia.

For the following reasons, the government of Colombia’s reasoning is flawed:

Article XXX, para. 5 of the American Declaration is identical to article 30(1) of the UN
Declaration. For reasons indicated in the analysis on footnote 3, Colombia cannot validly
“break consensus” on article XXX, para. 5, when the same provision had been approved
earlier by consensus in the UN Declaration.

in the response to footnote 4 (supra), reasons have already been provided as to why
Colombia cannot rely upon its Constitution in opposing Indigenous peoples’ human
rights. This would include the right of Indigenous peoples to give or withhold consent.

in footnote 4, Colombia indicated: “By constitutional mandate, [Indigenous] authorities
are recognized as public state authorities with special status and, as regards judicial
matters, recognition is given to the special Indigenous jurisdiction.” Yet despite such
special jurisdiction, Colombia opposes Indigenous peoples’ right to give or withhold
consent in regard to military activities on their lands and territories.

in view of the grave record of extrajudicial killings,” rapes and other sexual violence,®
and forced displacements®’ by Colombia’s military, it is especially important that
Indigenous peoples can assess proposed military activities in their lands or territories
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prior to any consent. As underlined by former Special Rapporteur James Anaya, “the

mere presence of members of the Security Forces within indigenous communities, at the

very least, frequently puts at risk the communities that the Security Forces are trying to
» 58

protect”.

It is worth noting that the government of Colombia has also included three “Interpretative
Notes”, referring to a specified list of provisions in the American Declaration on the Rights of
Indigenous Peoples. The purpose of such Notes is to provide Colombia’s interpretation of such
provisions in the American Declaration. In regard to one of these Notes, Colombia justifies its
positions as follows:

... the Colombian State expressly declares that the determination and
regulation of indigenous peoples’ sacred sites and objects is to be
governed by the developments attained at the national level. This is
because there is no internationally accepted definition and since neither
Convention 169 of the International Labour Organization (ILO) nor the
United Nations Declaration on the Rights of Indigenous Peoples make
reference to or define those terms.

Colombia’s position is defective for the following reasons:

As indicated in the response to footnote 3, the terms in international declarations and
treaties have an “autonomous” meaning, for which reason they cannot be made
equivalent to the meaning given to them in domestic law

the UN Declaration does not explicitly refer to “sacred sites” or “sacred objects”.
However, the UN Declaration refers to diverse terms and phrases that can encompass
sacred sites and objects. Examples include: “the right to maintain, protect and develop the
past, present and future manifestations of their cultures, such as archaeological and
historical sites, artefacts, designs, ceremonies, technologies” (art. 11(1)); “cultural,
religious, intellectual, religious and spiritual property” (art. 11(2)), “spiritual and
religious traditions, customs and ceremonies” and “the right to maintain, protect, and
have access in privacy to their religious and cultural sites; the right to the use and control
of their ceremonial objects; and the right to the repatriation of their human remains” (art.

12(1))

article 46(3) of the UN Declaration affirms that all its provisions “shall be interpreted in
accordance with the principles of justice, democracy, respect for human rights, equality,
non-discrimination, good governance and good faith”. Article 46(2) of the Declaration
adds that the exercise of the rights in this Declaration “shall be subject only to such
limitations as are determined by law and in accordance with international human rights
obligations™’

human rights instruments are generally drafted in broad terms, so as to accommodate a
wide range of situations both foreseen and unforeseen. This does not mean that Colombia
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or other States can determine the meaning of such terms in the American Declaration by
adding interpretative notes.® International or regional bodies interpreting such
instruments are not bound by such notes

e in interpreting the UN Declaration or the American Declaration, a contextualized
interpretation relating to sacred sites or objects may well take into consideration the
domestic situation or context in the State concerned. However, this does not mean that a
particular State can determine the nature of future interpretations of the American
Declaration by adding interpretative notes. Moreover, sacred aspects of such sites or
objects may be strictly confidential and therefore determined solely by the Indigenous
people concerned.®!

Conclusions

As illustrated in this paper, the diverse connections between the UN Declaration on the Rights of
Indigenous Peoples and the American Declaration on the Rights of Indigenous Peoples ensure a
dynamic synergy or interaction that strengthens the interpretations of both instruments. In any
given situation, it is the higher standard in these two instruments that is the minimum standard to
be applied.

In some instances, the rights on a particular issue are affirmed in the two Declarations in
significant but different ways. In such cases, it can be beneficial to refer to both the UN
Declaration and the American Declaration so as to reinforce the interpretation of the Indigenous
rights or related State obligations.

In other situations, some States or other third parties may choose to rely upon a relevant
provision in the UN Declaration or American Declaration because it may contain a lower
standard than the other. Therefore, it is essential to remain vigilant and acquire a sound
knowledge and familiarity of both instruments so that the legal arguments in favour of
Indigenous peoples’ rights may be maximized.

At the time of the OAS General Assembly adoption of the American Declaration by consensus,
the United States of America and Canada each included a statement as a footnote in the final
text. Colombia included a statement in three different footnotes. All three countries included
some positive content in their respective statements, in favour of Indigenous peoples’ rights.

While Canada’s statement was innocuous, the United States argued that it had persistently
objected to the whole text of the American Declaration. If so, this might have suggested to some
observers that the United States was not legally affected by its contents. This paper concludes
that the arguments put forward by the United States clearly do not have merit.

Colombia’s statement in each of its three footnotes addressed provisions that included “free,
prior and informed consent” or “consent” of Indigenous peoples. For diverse reasons, this paper
concludes that the statements attached by Colombia are seriously flawed.
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All States can and should play a constructive and influential role in the future, in collaboration
and partnership with Indigenous peoples. The situation of Indigenous peoples in the Americas
and all other regions of the world requires urgent action to redress severe and widespread abuses
of their human rights.

Currently, all Indigenous peoples in North, South and Central America and the Caribbean can
benefit directly from both the UN Declaration and American Declaration. The same is true of
the indigenous peoples in the Pacific islands of Hawai’i and Rapa Nui (Easter Island) annexed by
the United States and Chile. The African Commission on Human and Peoples’ Rights has
already relied significantly on the progressive jurisprudence from the Inter-American system.
This may well increase with the recent adoption of the American Declaration, which is
inseparably linked to the UN Declaration in terms of minimum standards for both instruments.

62

Although the American Declaration is a regional instrument, it is likely to expand its global
influence. Its minimum standards and those of the UN Declaration are permanently linked in
advancing Indigenous peoples’ human rights.

In light of all such interrelationships, human rights education on both the American Declaration
and UN Declaration is and will continue to be essential on an ongoing basis.
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Annex: Statements of United States of America, Canada and Colombia

The following statements were included as footnotes to the text of the American Declaration on
the Rights of Indigenous Peoples.

Further, Colombia added an Annex 1 (infra), which includes three Notes of Interpretation.

1. Government of United States of America

Footnote 1. The United States remains committed to addressing the urgent issues of concern to
indigenous peoples across the Americas, including combating societal discrimination against
indigenous peoples and individuals, increasing indigenous participation in national political
processes, addressing lack of infrastructure and poor living conditions in indigenous areas,
combating violence against indigenous women and girls, promoting the repatriation of ancestral
remains and ceremonial objects, and collaborating on issues of land rights and self-governance,
among many other issues. The multitude of ongoing initiatives with respect to these topics
provide avenues for addressing some of the consequences of past actions. The United States has,
however, persistently objected to the text of this American Declaration, which is not itself legally
binding and therefore does not create new law, and is not a statement of Organization of
American States (OAS) Member States’ obligations under treaty or customary international law.

The United States reiterates its longstanding belief that implementation of the United Nations
Declaration on the Rights of Indigenous Peoples (“UN Declaration”) should remain the focus of
the OAS and its Member States. OAS Member States joined other UN Member States in
renewing their political commitments with respect to the UN Declaration at the World
Conference on Indigenous Peoples in September 2014. The important and challenging initiatives
underway at the global level to realize the respective commitments in the UN Declaration and
the outcome document of the World Conference are appropriately the focus of the attention and
resources of States, indigenous peoples, civil society, and international organizations, including
in the Americas. In this regard, the United States intends to continue its diligent and proactive
efforts, which it has undertaken in close collaboration with indigenous peoples in the United
States and many of its fellow OAS Member States, to promote achievement of the ends of the
UN Declaration, and to promote fulfillment of the commitments in the World Conference
outcome document. Of final note, the United States reiterates its solidarity with the concerns
expressed by indigenous peoples concerning their lack of full and effective participation in these
negotiations.

2. Government of Canada
Footnote 2. Canada reiterates its commitment to a renewed relationship with its Indigenous

peoples, based on recognition of rights, respect, co-operation and partnership. Canada is now
fully engaged, in full partnership with Indigenous peoples in Canada, to move forward with the
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implementation of the UN Declaration on the Rights of Indigenous Peoples in accordance with
Canada's Constitution. As Canada has not participated substantively in recent years in
negotiations on the American Declaration on the Rights of Indigenous Peoples, it is not able at
this time to take a position on the proposed text of this Declaration. Canada is committed to
continue working with our partners in the OAS on advancing Indigenous issues across the
Americas.

3. Government of Colombia

Footnote 3. The State of Colombia breaks with consensus as regards Article XXIII, paragraph
2, of the OAS Declaration on Indigenous Peoples, which deals with consultations for obtaining
indigenous communities’ prior, free, and informed consent before adopting and enforcing
legislative or administrative measures that could affect them, in order to secure their free, prior,
and informed consent.

This is because Colombian law defines such communities’ right of prior consultation in
accordance with ILO Convention No. 169. Thus, the Colombian Constitutional Court has ruled
that the consultation process must be pursued “with the aim of reaching an agreement or securing
the consent of the indigenous communities regarding the proposed legislative measures.” It must
be noted that this does not translate into the ethnic communities having the power of veto over
measures affecting them directly whereby such measures cannot proceed without their consent;
instead, it means that following a disagreement “formulas for consensus-building or agreement
with the community” must be presented.

Moreover, the Committee of Experts of the International Labour Organization (ILO) has
established that prior consultation does not imply the right to veto state decisions, but is rather a
suitable mechanism for indigenous and tribal peoples to enjoy the right of expression and of
influencing the decision-making process.

Accordingly, and in the understanding that this Declaration’s approach to prior consent is
different and could amount to a possible veto, in the absence of an agreement, which could bring
processes of general interest to a halt, the contents of this article are unacceptable to Colombia.

Footnote 4. The State of Colombia breaks with consensus as regards Article XXIX, paragraph
4, of the OAS Declaration on Indigenous Peoples, which deals with consultations for obtaining
indigenous communities’ prior, free, and informed consent before approving projects that could
affect their lands or territories and other resources.

This is because although the Colombian State has included in its legal order a wide range of
rights intended to recognize, guarantee, and uphold the constitutional rights and principles of
pluralism and ethnic and cultural diversity in the nation within the framework of the
Constitution, the recognition of the collective rights of indigenous peoples is regulated by legal
and administrative provisions, in line with the objectives of the State and with principles such as
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the social and ecological function of property and the state ownership of the subsoil and
nonrenewable natural resources.

Accordingly, in those territories indigenous peoples exercise their own political, social, and
judicial organization. By constitutional mandate, their authorities are recognized as public state
authorities with special status and, as regards judicial matters, recognition is given to the special
indigenous jurisdiction, which represents notable progress compared to other countries of the
region.

In the international context, Colombia has been a leader in enforcing the rules governing prior
consultation set out in Convention No. 169 of the International Labour Organization (ILO), to
which our State is a party.

In the understanding that this Declaration’s approach to prior consent is different and could
amount to a possible veto on the exploitation of natural resources found in indigenous territories,
in the absence of an agreement, which could bring processes of general interest to a halt, the
contents of this article are unacceptable to Colombia.

In addition, it is important to note that the constitutions of many states, including Colombia,
stipulate that the subsoil and nonrenewable natural resources are the property of the State to
preserve and ensure their public usefulness to the benefit of the entire nation. For that reason, the
provisions contained in this article are contrary to the domestic legal order of Colombia, based
on the national interest.

Footnote 5. The State of Colombia breaks with consensus as regards Article XXX, paragraph
5, of the OAS Declaration on Indigenous Peoples, since according to the mandate contained in
the Constitution of Colombia, the security forces are obliged to be present in any part of the
nation’s territory to provide and uphold protection and respect for all inhabitants’ lives, honor,
and property, both individually and collectively. The protection of the rights and integrity of
indigenous communities depends largely on the security of their territories.

Thus, in Colombia the security forces have been given instructions to observe the obligation of
protecting indigenous peoples. Accordingly, the provision of the OAS Declaration on Indigenous
Peoples under examination would be in breach of the principle of need and effectiveness of the
security forces, hindering the performance of their institutional mission, which renders it
unacceptable to Colombia.
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ANNEX I

NOTES OF INTERPRETATION FROM THE DELEGATION OF COLOMBIA

INTERPRETATIVE NOTE No. 1
OF THE STATE OF COLOMBIA WITH RESPECT TO ARTICLE VIII OF THE OAS
DECLARATION ON INDIGENOUS PEOPLES:

As regards Article VIII, on the right to belong to indigenous peoples, Colombia expressly
declares that the right to belong to one or more indigenous peoples is to be governed by the
autonomy of each indigenous people.

This is pursuant to Article 8.2 of ILO Convention 169: “These peoples shall have the right to
retain their own customs and institutions, where these are not incompatible with fundamental
rights defined by the national legal system and with internationally recognized human rights.
Procedures shall be established, whenever necessary, to resolve conflicts which may arise in the
application of this principle.”

It is important to specify that when a person shares different indigenous origins—in other words,
when his or her mother belongs to one ethnic group and his or her father belongs to another (to
give just one example)—his or her belonging to one or another of those indigenous peoples may
only be defined according to the traditions involved. In other words, to determine an individual’s
belonging to a given indigenous people, the cultural patterns that determine family ties,
authority, and ethnic attachment must be examined on a case-by-case basis.

A case of contact between two matrilineal traditions is not the same as a contact between a
matrilineal tradition and a patrilineal one. Similarly, the jurisdiction within which the individual
lives, the obligations arising from the regime of rights contained in that jurisdiction, and the
socio-geographical context in which he or she specifically carries out his or her everyday cultural
and political activities must be established.

The paragraph to which this note refers is transcribed below:

ARTICLE VIII
RIGHT TO BELONG TO THE INDIGENOUS PEOPLES

“Indigenous persons and communities have the right to belong to one or more indigenous
peoples, in accordance with the identity, traditions, customs, and systems of belonging of each
people. No discrimination of any kind may arise from the exercise of such a right.”

INTERPRETATIVE NOTE No. 2
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OF THE STATE OF COLOMBIA WITH RESPECT TO ARTICLE XIII, PARAGRAPH 2,
ARTICLE XVI, PARAGRAPH 3, ARTICLE XX, PARAGRAPH 2, AND ARTICLE XXXI,
PARAGRAPH 1, OF THE OAS DECLARATION ON INDIGENOUS PEOPLES.

As regards the idea of sacred sites and objects referred to in Article XIII, paragraph 2, Article
XVI, paragraph 3, Article XX, paragraph 2, and Article XXXI, paragraph 1, of the OAS
Declaration on Indigenous Peoples, the Colombian State expressly declares that the
determination and regulation of indigenous peoples’ sacred sites and objects is to be governed by
the developments attained at the national level. This is because there is no internationally
accepted definition and since neither Convention 169 of the International Labour Organization
(ILO) nor the United Nations Declaration on the Rights of Indigenous Peoples make reference to
or define those terms.

On this matter, Colombia has been making progress with the regulation of that issue, and that
progress has involved and will continue to involve the participation of the indigenous peoples
and i1t will continue to advance toward that goal in accordance with the Colombian legal order
and, when appropriate, with the applicable international instruments.

The paragraphs to which this note refers are transcribed below:

ARTICLE XIII
RIGHT TO CULTURAL IDENTITY AND INTEGRITY

2. “States shall provide redress through effective mechanisms, which may include
restitution, developed in conjunction with indigenous peoples, with respect to their cultural,
intellectual, religious and spiritual property taken without their free, prior and informed consent
or in violation of their laws, traditions and customs.”

ARTICLE XVI
INDIGENOUS SPIRITUALITY

3. “Indigenous Peoples have the right to preserve, protect, and access their sacred sites,
including their burial grounds; to use and control their sacred objects relics, and to recover their
human remains.” (Approved on April 24, 2015 — Seventeenth Meeting of Negotiations in the
Quest for Points of Consensus.)

ARTICLE XX
RIGHTS OF ASSOCIATION, ASSEMBLY, AND FREEDOM OF EXPRESSION AND
THOUGHT

2. “Indigenous peoples have the right to assemble on their sacred and ceremonial sites and
areas. For this purpose they shall have free access and use to these sites and areas.” (Approved
on January 18, 2011 — Thirteenth Meeting of Negotiations in the Quest for Points of Consensus.)

ARTICLE XXXI
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1. “The states shall ensure the full enjoyment of the civil, political, economic, social, and
cultural rights of indigenous peoples, as well as their right to maintain their cultural identity,
spiritual and religious traditions, worldview, values and the protection of their religious and
cultural sites, and human rights contained in this Declaration.”

INTERPRETATIVE NOTE No. 3
OF THE STATE OF COLOMBIA WITH RESPECT TO ARTICLE XIII, PARAGRAPH 2, OF
THE OAS DECLARATION ON INDIGENOUS PEOPLES:

The State of Colombia expressly declares that of indigenous peoples’ right to promote and
develop all their communication systems and media is subject to the requirements and
procedures established in the current domestic regulations.

The paragraph to which this note refers is transcribed below:

ARTICLE XIV
SYSTEMS OF KNOWLEDGE, LANGUAGE AND COMMUNICATION

3. “Indigenous peoples have the right to promote and develop all their systems and media of
communication, including their own radio and television programs, and to have equal access to
all other means of communication and information. The states shall take measures to promote the
broadcast of radio and television programs in indigenous languages, particularly in areas with an
indigenous presence. The states shall support and facilitate the creation of indigenous radio and
television stations, as well as other means of information and communication.”

Endnotes

! United Nations Declaration on the Rights of Indigenous Peoples, GA Res. 61/295 (13 September 2007), Annex.

2 On December 16, 2010, the United States was the last State to change its opposing vote by announcing its support
for the UN Declaration.

* General Assembly, Outcome document of the high-level plenary meeting of the General Assembly known as the
World Conference on Indigenous Peoples, UN Doc. A/RES/69/2 (22 September 2014) (adopted without a vote),
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/69/2, para. 3: “We reaffirm our support for the
United Nations Declaration on the Rights of Indigenous Peoples”. Following the adoption by consensus of
the Outcome document, Canada indicated that it would issue a written statement on this instrument. Such
statement has no legal effect on the consensus adoption. If Canada had wished to formally object, it would
have had to call for a vote and then voted against the Outcome document.

See also General Assembly, Rights of indigenous peoples, UN Doc. A/RES/70/232 (23 December 2015) (without a
vote), preamble: “Reaffirming the United Nations Declaration on the Rights of Indigenous Peoples, which addresses
their individual and collective rights”.

* General Assembly, Outcome document of the high-level plenary meeting of the General Assembly known as the
World Conference on Indigenous Peoples, note 3 supra, para. 31: “We request the Secretary-General, in
consultation and cooperation with indigenous peoples, the Inter-Agency Support Group on Indigenous Peoples’
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