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Summary

The Millennium Project’s Task Force on Science, Technol-
ogy, and Innovation has concluded that:

“International institutions urgently need to realign their
activities to reflect the technological requirements for im-
plementing the Goals [Millennium Development Goals].
This effort will not only help deploy available financial
and other resources to meet the Goals, it will also help
identify gaps in available resources. These efforts need to
be undertaken in the context of a better understanding of
the sources of economic growth. The five-year review of
the implementation of the Goals offers a unique opportu-
nity to start this reconceptualization process.”

This paper aims to contribute to this reconceptualisation
process. The discussion focuses on how the mandates and
competencies of key UN institutions relevant to innovation,
development, and intellectual property can be brought to bear
in addressing the challenges of the 21st century knowledge
society. The fundamental question being: what should be the
governance architecture and the rules for the generation, use
and regulation of technology and knowledge in a globalised
world?

Although the UN has a wide ranging mandate to address
these issues, the overall approach in the last two decades has
been disparate. The fiction that organisations such as WIPO
specialise in intellectual property and by default are in charge
of designing the type of business regulation for innovation
and technology markets has taken root resulting in serious
consequences. This is why WIPO should not be the only, nor
even the lead, UN agency dealing with intellectual property
matters. Deciding on the shape and structure of the regulatory
regime for innovation and intellectual property, the detailed
rules that shape it, the balance of interests to be met and the
measures by which it is judged requires a far wider range of
inputs than those from legal and technical groups that make
up the intellectual property community and which dominate
the practice of WIPO.

The world now faces a range of challenges in governing the
knowledge society and particularly the issues related to in-
novation, development and intellectual property. Among
others, these challenges include: the principle of minimum
intellectual property standards backed by trade retaliation;
the loss of balance in intellectual property policy and rules;
the incumbency problem; lack of economic analysis: fighting
rather than embracing new technologies such as the internet;
undemocratic and ideological international standard-setting

processes; inconsistency and lack of coordination within and
among developing countries; and glossing over historical
evidence and lessons.

Critical first steps in dealing with these include: implement-
ing the WIPO development agenda coupled with deliberate
measures to position the other agencies to provide substan-
tive contributions; having a coordinated engagement in is-
sues of innovation, development, and intellectual property;
and, amplifying their role at the national level.

The following set of priorities and milestones are important
parameters in moving forward the debate and action on re-
forming knowledge governance and rethinking the role of the
UN in that process:

* The idea of specialisation in the UN over intellectual prop-
erty must be radically rethought. In particular, it will have
to be clearly understood that while WIPO has a role to
play and its reform is important, such reform is insufficient
to address the challenges of innovation, development, and
intellectual property in the 21st century;

The challenges highlighted in Part 2 of this paper as well as
other related challenges will have to be better understood
not only by institutions such as WIPO but more broadly by
all relevant UN entities and by countries, especially devel-
oping countries;

The key proposals in the WIPO development agenda ex-
amined section 3.1 will have to be vigorously pursued and
implemented within the next 5 years at the latest if WIPO
is to contribute more usefully to achieving the MDGs by
2015;

The reform of the UN and the review of the MDGs imple-
mentation will have to result in better substantive outputs,
coordinated engagement of the UN entities on the issues of
innovation, development, and intellectual property and an
amplified role of the UN Development Group and resident
coordinator system in addressing these issues if the gov-
ernance framework is to improve;

Non-UN international institutions, regional institutions
and NGOs will also have an important role to play. Civil
society, in particular, will have an important role to play in
ensuring that there is sufficient reform not only within the
UN but in other institutions including the WTO, the World
Bank, OECD, South Centre and others;

* For all these reforms to happen, a key factor will be better
coordination and coherence within and among developing

"Juma and Yee-Cheong, 2005, p176



countries, which are currently the only ones investing in
protection of the public interest in the area of innovation,
development, and intellectual property. Although these
efforts are of immediate interest for these countries, they
also constitute an important global service.

The paper is divided into four main parts. Part 1 provides a
background to the issues. Part 2 highlights some of the major
challenges that the world community faces in governing the

1. Introduction

knowledge society in the 21st century. In Part 3, based on
current processes and opportunities, such as the UN reform,
the review of the MDGs, and the WIPO development agenda
process, I examine how we could be thinking about innova-
tion, development, and intellectual property in the UN. In the
final section, Part 4, the paper concludes with some final re-
marks and thoughts about how the proposed rethinking could
be taken forward.

International institutions can play a critical role in promot-
ing the applications of science, technology, and innovation to
the Millennium Development Goals (MDGs)?, other devel-
opment goals and the aspirations of humanity as embodied
in the United Nations (UN) Charter’. These organisations,
especially the UN entities, have an extensive influence on
the global development agenda. However, as the Millennium
Project’s Taskforce on Science, Technology, and Innovation
correctly observes “Deploying these organisations’ efforts to
meeting the Goals will require them to focus on their func-
tions and competencies rather than jurisdictional mandates™.
Only by combining competencies will multi-jurisdictional is-
sues such as innovation, development, and intellectual prop-
erty be properly addressed. Because new challenges will con-
tinue to emerge, new approaches and attitudes are required to
enable us to create the institutional frameworks that can most
efficiently tackle these challenges®.

Although there is widespread agreement that knowledge
is central to development and general human progress, lit-
tle comprehensive discussion has taken place within the UN
about how this can be achieved®. The arrival of the knowl-
edge society and the rise of institutions that represent the
face of globalisation such as the World Trade Organisation
(WTO) have, however, propelled the hitherto arcane issues of
intellectual property and the implications for innovation and
development into the global public policy debate’. A subject
previously viewed as highly obscure and technical is today
rightly engaging grassroots civil society organisations, for
example in the campaign for access to medicines.

This phenomenon is partly as a result of the drastic changes
and profound shifts that are taking place in the governance
of knowledge®. International intellectual property rules and
standards, which are expanding significantly, have important
implications for the governance of knowledge. The stand-
ards and rules in this area now affect, more than ever be-
fore, everything from the availability and access to essential
medicines to access to educational material, availability and
access to seeds by poor farmers and the ability to use the in-
ternet to share culture.

Yet policy making at the national and international level
has not kept up with these changes, neither in process nor
content.” With growing public debate, international institu-
tions are struggling to cope with the challenges of technol-
ogy transformations and the competing ideas about how the
knowledge society should be governed. Because new tech-
nologies may empower some actors and equally threaten oth-
ers, their development reflects changing social interests. Vari-
ous actors try to protect their interests by seeking to shape
the policies of various institutions charged with governing
relations between states in this area. Indeed, the effect could
be far reaching, with the technologies that are developed
themselves being a manifestation of the balance of power
and interests. Organisations therefore have to deal with both
the technological landscape and the shifting political interests
that are expressed in discussions on these new technologies.

At the root of the current debate, though not always evident
to everyone, is a fundamental question: what should be the

2Juma and Yee-Cheong, 2005, p161

3In addition to the maintenance of international
peace, developing friendly relations among na-
tions and serving as the centre for harmonising
the actions of nations to attain common ends, the
purposes of the UN under article 1 of the Charter
also include achieving international cooperation
in solving international problems of an economic,
social, cultural or humanitarian character and

promoting and encouraging the respect for hu-
man rights and fundamental freedoms for all

4Juma and Yee-Cheong, 2005
5UNDP, 2001, p115

5 Except, of course, for the useful work of the of the
Millennium Taskforce (see Juma and Yee-Cheong,
2005) and a few other exceptions such as the 2001
Human Development Report, see UNDP, 2001

"The current debate on the role of intellectual
property in economic development is, in large
measure, taking place against the backdrop of
the fundamental changes taking place in the
wake of the WTO Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS)

8Drahos, 2005, p15
°Boyle, 2004, p1



governance architecture and the rules for the generation, use
and regulation of technology and knowledge in a globalised
world'*? For developing countries in particular, a key prior-
ity is to think creatively about models of governance for the
production of knowledge which maximise their participation
in the processes of innovation and the spillover benefits of
knowledge while minimising the social cost of accumulating
knowledge'.

The UN, the largest meeting place of world governments and
the forum of choice for multilateralism, has a major role to
play in this process'?. Naturally, one would expect that the
World Intellectual Property Organisation (WIPO), a special-
ised UN agency with the responsibility for promoting crea-
tive intellectual activity and facilitating transfer of technol-
ogy would take a leading role in the UN. However, emerging
evidence suggests that the idea that WIPO would take the lead
in addressing the challenges of innovation, development, and
intellectual property in the 21st century may be misplaced"’.

As an institution that has concerned itself with intellectual
property, WIPO was primarily founded and has been led, in
terms of its policy direction, mostly by industrialised coun-
tries. The result has been a build up of significant bias against
latecomers to the intellectual property policy field — develop-
ing countries. It is these countries which lag behind in devel-
opment and therefore are the most in need of new technolo-
gies and the most affected by inefficiencies in the governance
of the knowledge society. The proposal by a group of devel-
oping countries (Group of Friends of Development) for the
establishment of a development agenda for WIPO' is there-
fore aimed at reducing and eventually eliminating the histori-
cal bias against them'. The proposal also seeks to position
WIPO in a better position to contribute towards tackling the
key challenges of the 21st century and thereby the achieve-
ment of the MDGs'®.

The proposal by the Group of Friends of Development has,

however, been met with the argument that WIPO already has
arobust development agenda and that WIPO is not a develop-
ment agency but an organisation specialising in intellectual
property issues'”. This argument is premised on the idea that
WIPO’s specialisation should not be diluted. As a corollary,
except for the WTO, any attempts to have other UN agen-
cies address intellectual property related issues have over the
decades been met by the arguments that intellectual property
issues are the province of WIPO.

The result is that key UN agencies whose mandates would
rightly permit — indeed require — them to address matters of
innovation and development, including intellectual property,
are currently having very little say on the content and shape
of the global innovation policy and governance architec-
ture for the 21st century'®. This would include, among oth-
ers, organisations such as the Economic and Social Council
(ECOSOC) and its relevant commissions, United Nations
Conference on Trade and Development (UNCTAD), the UN
Food and Agriculture Organisation (FAO), the World Health
Organisation (WHO), the United Nations Development Pro-
gramme (UNDP) and United Nations Educational, Scientific
and Cultural Organisation (UNESCO).

But what does specialisation in intellectual property really
mean'? If intellectual property rules such as patents and
copyright are supposed to be policy instruments aimed at
promoting creative intellectual activity, innovation, and dis-
semination of knowledge in different areas and sectors such
as health, agriculture and software development, can an or-
ganisation specialise in intellectual property while others
supposedly specialise in health, agriculture and information
technology? For example, if the question is about innova-
tion and incentives for innovation in the pharmaceutical and
public health area who is the specialist, WIPO or WHO? So
far the only widely accepted notion has been that intellectual
property is trade-related, justifying the TRIPS Agreement in
the WTO but not the notion that intellectual property rules

°For a detailed discussion of the effects of the

increasing privatisation and control of knowl-
edge, see Maskus and Reichman, 2004

" Drahos, 2005, p16

2See article 1(4) of the UN Charter which pro-
vides that one of the purposes of the UN is to be
a centre for harmonising the actions of nations

in the attainment of goals related to maintain-

ing peace and security, developing friendly
relations among nations, solving international
economic, social, cultural and humanitarian prob-
lems and promoting and encouraging respect

for human rights and fundamental freedoms

3 For a detailed analysis of how WIPO has failed
to play a leadership role see eg, Commission

on Intellectual Property Rights (hereinafter IPRs
Commission), 2002; Musungu and Dutfield, 2003;
Boyle, 2004; the Geneva Declaration on the Future
of WIPO, 2004 (available at http://www.cptech.org);
Drahos, 2002; and Maskus and Reichman, 2004

“The proposal, which was presented to the WIPO
General Assembly by Argentina and Brazil and
co-sponsored by 12 other countries (Bolivia, Cuba,
the Dominican Republic, Ecuador, Egypt, Iran,
Kenya, Peru, Sierra Leone, South Africa, Tanzania

and Venezuela) at its September/October 2004
session, is contained in WIPO document WO/
GA/31/11. The General Assembly of WIPO there-
after created an intergovernmental (Inter-Sessional
Intergovernmental Meetings — 1IM) process to
discuss the proposal in detail. The first meeting in
that process was held in April, the second in June
and the third in July 2005. Although there have
been important discussions in these meetings,

at the end of the third session, the IIM could not
agree even on a recommendation to continue the
IIM processes, primarily due to the resistance of
the USA and Japan. For details of the debates in
the three meetings see the reports of the meetings
in WIPO documents 1IM/1/6, 1IM/2/10 and 11M/3/3

5 Because of their position in the technological
world, these countries have also become the
champions of public interest groups in the devel-
oped world whose interests are not fully reflected
in their governments positions in international fora.
This explains why there is significant support for
the Group of Friends of Development by northern
NGOs and even industries at least with respect to
specific proposals. For example, corporations such
as Verizon has shown interest and have supported
the idea of an access to knowledge treaty including

4

attending meetings such as the Geneva meeting
on A2K in February 2005. Information about this
meeting is available at http://www.cptech.org/a2k/
index.html#Feb. Last accessed on 30 July 2005

6 This, however, is not how everyone involved
in the debate is seeing the proposal. See the
statements of industry groups, such as the
Business Software Alliance at the [IM meetings
contained in the meeting reports (see note 14)

7 See the proposal of the USA,
WIPO document 1IM/1/2

8This does not mean that these organisations
are not doing important work in this area. As
demonstrated in Part 3 of this paper, in fact the
opposite is the case. The problem, however,

is that this key work has somehow been dis-
sociated from intellectual property discussions
which are determining the governance structure
and rules on innovation and development

9The issue of specialisation is both a func-
tion of institutions (basically their secretariats)
reading their mandates too narrowly and being
too guarded about mandates so as not to al-
low other players to have a say on the issues


http://www.cptech.org
http://www.cptech.org/a2k/index.html#Feb

are also education-related, health-related, defence-related
and environment-related and so forth®. Clearly, institutions
such as WHO, FAO, the United Nations Industrial Develop-
ment Oraganisation (UNIDO) and others have important and
legitimate interests in framing and evaluating the impact of
intellectual property rules in their areas of competence.

The questions that arise are of a fundamental and systemic
nature. This paper therefore seeks to address some of these
key questions that are particularly relevant in rethinking UN
governance of knowledge. While there is an important fo-
cus on the role of WIPO, the paper examines wider issues
beyond WIPO. Among others, the questions to be answered,
and which this paper aims to help in answering, include:

» Will the innovations in science and technology that we
are witnessing today be matched by innovations in global
governance to turn technological advances into a tool for
development and advancement of all humanity?

* What are the key challenges that face the world commu-
nity in addressing the questions of innovation and devel-
opment in the 21st century?

* Considering the history and the criticism of its perform-
ance, how has WIPO been able to maintain its approach to
intellectual property in the UN?

* What is the role of the UN and its agencies, including

2. The knowledge society:

WIPO, in providing the appropriate governance frame-
work for dealing with 21st century challenges on innova-
tion, development, and intellectual property?

* Although reforming WIPO is key, is such reform sufficient
to address the issues of the day regarding innovation and
access to knowledge?

* What mechanisms are needed to overcome the dominance
of developed countries in international fora dealing with
intellectual property and related issues, such that the needs
of developing countries and the public interest are respect-
ed?

This paper builds on some of the ideas, conclusions and rec-
ommendations in the paper by myself and Graham Dutfield
on TRIPS-plus at WIPO?'. Developments since the publica-
tion of that paper in 2003, including the proposal for the es-
tablishment of a development agenda for WIPO, though con-
firming many of the conclusions of that paper, also attest to
the need for a deeper and broader analysis. This paper begins
that process.

I do not seek to propose a complete menu of the changes that
are needed and how each UN agency should address these
issues. Instead, the aim is more modest, being to lay a firm
basis upon which a more informed and comprehensive debate
about options could take place.

the challenges of innovation, development
and 1ntellectual property in the 21st century

Despite the importance of the issues raised by the debates
on knowledge and governance, few multilateral organisa-
tions are addressing the issue of how institutions of knowl-
edge could be better designed to meet the goals of achieving
basic freedoms and economic development?. At the same
time, however, the breadth and coverage of rights that are
today termed “intellectual property rights” is vast and there
are daily attempts to extend “intellectual property’s” reach.
The traditional areas of patents, copyright, trademarks and
industrial designs have now been joined by a myriad other
types of “intellectual property”, for example, trade secrets,

utility models, broadcasting rights and rights on compilations
of data.

This tremendous expansion has been strongly promoted by
industrialised countries. It is premised on the idea that their
future economic success is primarily dependent upon their
superior new knowledge?. With recent scientific and techni-
cal advances, particularly in biotechnology and information
and communications technology (ICT), knowledge is now
the principal source of competitive advantage for both com-
panies and countries?*,

20 Abbott, 2005, p85. Abbott observes that so far
industries and their lobbies in developed coun-
tries have been largely successful in getting their

governments to keep the centre of intellectual ?2Drahos, 2002

property related power at WIPO and the WTO
21See Musungu and Dutfield, 2003

2 Cornish and Llewelyn, 2003, p6
24|PRs Commission, 2002, p11



It is for this reason that there has been a great deal of politi-
cal and legal activity in the last two decades designed to as-
sert and strengthen the various forms of intellectual property.
The United States of America (USA), currently a technologi-
cal leader in many areas, for example, sees the current intel-
lectual property standard-setting, multilaterally and bilaterally,
as a key part of its strategy to “create new opportunities for
the United States and preserve the unparalleled strength of the
United States in economic, political and military affairs™.
Other industrialised countries tend to see the world through
the same lens. Developing countries, the most in need of new
technologies, but the least able to generate or pay for such tech-
nologies, on the other hand, seek an international environment
that allows them to upgrade their science and technology ca-
pabilities by facilitating access to, and offering possibilities to
imitate and adapt the newest and best technology.

No country in the world favours perpetual property rights for
inventors or creators though there are continuous efforts to
create such rights?® and some types of “intellectual property”
such as trademarks and trade secrets can exist in perpetuity.
It is recognised that perpetual rights for inventions, for exam-
ple, would have remarkable implications politically and eco-
nomically?’. Imagine the economic impact and the political
ramifications if patents on pharmaceuticals were granted in
perpetuity. Historically, the approach to intellectual property
has been to confer limited forms of protection. The root issue
is to ensure a balance between the socio-economic and politi-
cal purposes sought to be achieved through intellectual prop-
erty rules and competition and availability of products and
services. When these tensions between the public and private
interests in the production of knowledge goods are translat-
ed from their territorial base to the world market, however,
they become far more acute®. The balance that needs to be
reached, then, is not just between the interests of particular
actors in a country but between actors in different countries
and more generally between developed and developed coun-
tries as net exporters and importers, respectively, of knowl-
edge goods and services.

The marked tendency today is to reach answers to the ques-
tions of balance in intellectual property through political de-
cisions primarily through legislation®. This is partly because
it is assumed that the various interest groups are supposed
to make out their case sufficiently to a responsible body.
However, at the national level questions arise whether na-
tional legislatures, for example, the US Congress, are such
responsible bodies when lobbying and financial contributions
seemingly influence the outcomes. At the international level,
similar questions are now being raised as to whether WIPO,
for example, is a responsible body at which different govern-

ments and interest groups can make their case and seek to
find balanced solutions. Without a responsible body taking on
the regulatory task to identify measures that would promote
global welfare without creating barriers to trade and access to
knowledge, acute tensions now exist in the knowledge goods
sector of the world economy and within countries including
within developing countries. There are a number of problems
and challenges that stem from this situation®.

This section highlights some of the key challenges that face
the world community in appropriately governing the knowl-
edge society and how to deal with intellectual property. The
range of the challenges we face suggest that the reform of the
system(s) relating to the regulation of innovation and intel-
lectual property are just too important to be limited to the
reform of WIPO and WTO or to leave these two institutions
to address the challenges.

2.1 The principle of minimum intellectual
property standards backed by trade
retaliation

It is now widely accepted that the adoption and entry into
force of the WTO Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) significantly changed
the international intellectual property regime in both institu-
tional and conceptual terms. By linking the principle of mini-
mum intellectual property standards to an effective dispute
settlement system, the TRIPS Agreement became the de-
facto strategic basis for subsequent multilateral and bilateral
intellectual property standard setting. The TRIPS Agreement
also ushered in the era where higher standards for intellectual
property protection could be directly obtained in exchange
for deals in core trade areas such as agriculture’'.

The open trade and investment regimes promoted by the
WTO and others are supposed to work best to encourage de-
velopment and structural transformation where markets for
information and technology transfer are competitive in ways
that allow innovation, learning, and diffusion to flourish®2,
However, the ever-increasing levels required for the protec-
tion of information, technology, and creative activity through
intellectual property rights, based on the minimum rights ap-
proach, is creating a technological roadblock for developing
countries in their efforts to integrate into the world economy.
Increased levels of protection are stifling innovation and dras-
tically undercutting the opportunities for learning and diffu-
sion that industrialised countries had previously enjoyed. As
Maskus and Reichman point out:

“The natural competitive disadvantages of follower coun-

% See section 2101(b) (2) of the US Trade Act 2002

2% For example, the copyright term has progres-
sively expanded from 14 years to over 90 years
today and efforts to extend the period continues

27 Cornish and Llewelyn, 2003, p12

26 Maskus and Reichman, 2004, p293
2 Cornish and Llewelyn, 2003, p12

30For detailed discussion see Braithwaite and
Drahos, 2000; UNDP, 2001; the IPR Commission,
2002; Federal Trade Commission (FTC), 2003;

Cheong, 2005 and UN Millennium Project, 2005

31Under TRIPS trade measures can now be
used as an internationally accepted avenue to
enforce intellectual property standards abroad

32Maskus and Reichman, 2004, p281

OECD, 2004; World Bank, 2005; Juma and Yee-



tries may become reinforced by a proliferation of legal mo-
nopolies and related entry barriers that result from global
minimum intellectual property (IP) standards. Such external
constraints on competition could consign the poorest coun-
tries to a quasi-permanent status at the bottom of the tech-
nology and growth ladder”*.

One would imagine that with the emerging evidence from key
bodies and institutions of these problems measures would be
taken to seriously address this situation®*. The fixation on the
TRIPS minimum standards because of the possibility of trade
retaliation, however, has become a major problem blinding
policy makers to these obvious concerns and making it almost
impossible to have a decent debate on the fundamentals. The
focus of the policy debate, as a result, has largely been on com-
pliance issues and much less on public policy issues.

2.2 The loss of balance in intellectual
property policy and rules

The exponential expansion of intellectual property has led to
a substantial increase in the imbalance between the public do-
main and the realm of property rights®. However, although the
potential cost of such loss of balance is huge, the international
discussion continues to be dominated by dubious and inflated
costs of piracy*®. The unbalanced intellectual property regimes
in the developed world, which are being exported to develop-
ing countries, may be triggering counterproductive results and
the concomitant risks that efforts by powerful industries to lock
in temporary competitive advantage may raise the costs of in-
novation for developing countries®”. For example, because a
patent confers on the right holder the right to prevent all others
from using an invention, be they imitators or inventors who
have arrived at the same idea independently, it can be a po-
tent tool for the right holders and dangerous for competitors®,
Where real breakthroughs are conferred with strong patents,
the potential is sometimes so considerable as to render compe-
tition obsolete®.

The fundamental balance between the public domain and the
extent of property rights seems to have been lost.** The as-
sumption seems to be that the promotion of intellectual prop-
erty automatically translates into promotion of innovation and
is therefore of benefit to society. Although the loss of balance
has occurred both nationally and in the international context
there is a more acute problem at the international level. At the
national level there remains some room for political pressure

to be brought to bear upon legislators. At the international level
this is almost completely absent.

The loss of balance is not only reflected in rule-making but has
also manifested itself in technical assistance and capacity build-
ing programmes. In the recent past, for example, WIPO’s techni-
cal and legal assistance activities have been shown to suffer from
this problem. There are two main concerns. The first is that the
WIPO Secretariat, especially its legal technical assistance, and the
intellectual property offices of developed countries which provide
technical assistance, have tended to over-emphasise the benefits of
intellectual property while giving very little attention to its costs*..
This is not surprising given the interpretation of WIPO’s mandate
is based only on its founding Convention. Other critics have ac-
cused the WIPO Secretariat, in particular, of being partisan and
not giving developing countries the best advice”. For example,
despite the adoption of the Doha Declaration on the TRIPS Agree-
ment and Public Health in November 2001, there continues to be
a publication on WIPO’s website which essentially labels all the
concerns that developing countries have raised with regard to
TRIPS and public health as ‘myths’ four years later*.

The second concern is that because of the nature of activities under
the technical assistance programmes — legal technical assistance,
automation of offices and provision of software, training — the
WIPO Secretariat may exercise undue influence on developing
countries, which may affect the stances of these countries in WIPO
negotiations*. It is for this reason that in TRIPS Issues Paper 3
we argued that the WIPO Secretariat may be too compromised
and institutionally limited to improve. We therefore proposed that
consideration should be given to separating the norm-setting func-
tions of WIPO from the technical assistance functions®.

2.3 The incumbency problem

Intricately linked to the loss of balance is the incumbency problem
in this area. The current agenda on intellectual property is being
pushed and articulated by industrialised country governments rep-
resenting the commercial interests of a limited set of industries*.
These industries, what Maskus and Reichman call a “knowledge
cartel”, depend on the sales of existing innovations and therefore
push their governments to regulate the global market in a manner
that would enable them to lock in their temporary competitive ad-
vantages (incumbency) without necessarily benefiting the global
public interest in innovation and competition*’. They are using the
intellectual property system as an anti-competition weapon against
competitors from both within and outside their home states.

3 Maskus and Reichman, 2004, p282 ‘0 Boyle, 2004

of Friends of Development have proposed that
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2003 and the UN Millennium Project, 2005
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Though this may appear reasonable within some devel-
oped countries, the push for the current intellectual property
agenda seems more a reflection of policy capture than a rea-
soned attempt to even balance domestic needs*®. As Jaffe and
Lerner demonstrate, for example, the US patent system is so
broken that it is impeding innovation rather than facilitating
it*. In Europe, the previous “social dialogue” approach to
policy making has evolved to US-style “special interests” ap-
proach®. Substantial influence is now exerted by thousands
of lobby groups in Brussels on EU economic policy including
in the area of intellectual property'.

The breakdown in the US and other patent systems is both
a problem related to policy being driven by incumbent in-
dustries and the general democratic deficit in international
decision making processes on patent law issues. In this re-
gard, it is also important to remember that “governments gain
leverage in the global economy on the coattails of their most
powerful corporations, so they have a vested interest in their
success. As a result industry has a tremendous influence in
framing regulations...”*. In modern times an important cle-
ment of the influence relates to the rising costs of financing
election campaigns particularly with the advent of television
campaigns, which have significantly escalated the costs®.
The high costs have made politicians highly vulnerable to the
businesses that finance the campaigns.

2.4 Lack of economic analysis

The knowledge goods sector, which is the most dynamic in
terms of potential growth, is also partially resistant to any
consensus-based economic analytical framework®. In a re-
cent study Fink and Maskus conclude that “Although the
existing economic literature on IPRs provides some useful
guidance to policymakers in developing countries, there is
still a lot we do not know™. Proof of a correlation between
strong intellectual property rights and foreign direct invest-
ment, for example, remains elusive’.

Though the regulatory area in which intellectual property ap-
plies is primarily economic, the intellectual property regime
has been able to escape from any institutional economic anal-
ysis until the advent of the TRIPS-related debates. Only in the
post-TRIPS era have core economic institutions such as the
World Bank and the Organisation for Economic Cooperation
and Development (OECD) begun to examine the economic
issues around intellectual property more seriously. Even then
institutions such as WIPO have yet to enter into this age.

Evidence-based policy and decision making has been thrown
out the window. In Europe, for example, a remarkable shift

has occurred in economic policy governance®. The notion
of dialogue where economic policy decisions were arrived
at based on discussions and analysis has been transformed
into a lobby-influenced approach to economic policy. This
approach has led to a high level of inflexibility even in the
face of new kinds of information products and new ways of
generating them®®,

2.5 Fighting rather than embracing new

technologies such as the internet

The communication tools possessed by millions of citizens
with the capacity for reproduction and distribution enabled
by the internet means that issues that were previously viewed
as issues between giant industries are now issues that affect
individuals in their everyday life*. The potential for these
tools and their ability to facilitate growth and development
are just beginning to be understood. In the intellectual prop-
erty debate, however, the astonishing ability of these tech-
nologies has largely been featured as increasing the threat of
“piracy” of intellectual property.

As Boyle points out:

“Policy makers have had a 20/20 vision about the dan-
gers of almost costless copying, but have been blind to
its benefits — both to traditional content companies and to
the larger society. In fact it is remarkable to consider that
the areas where the internet has succeeded most readily
for example as a giant distributed database of facts on any
subject under the sun — are traditionally those in which
there are little or no intellectual property rights. The soft-
ware on which the internet runs is largely open source,
another internet-enabled method of innovation to which
policy makers have been slow to adapt. The internet offers
us remarkable opportunities to achieve the real goals that
intellectual property policy ought to serve: encouraging
innovation and facilitating the dissemination of cultural
and educational materials. Yet policy making has focused
almost entirely on the internet’s potential for illicit copy-
ing.”%
Indeed, a long running battle continues between media and
technology companies. While, for example, media compa-
nies have legitimate interests in protecting their copyright,
technology and electronics firms’ such as Grostker and
StreamCast, which were taken to the US Supreme Court re-
cently, correctly argue that holding back new technologies,
simply because they interfere with media firms established
business models, will stifle innovation and lead to unjustified

48 Maskus and Reichman, 2004
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restraint on trade®'. The challenge, argues the Economist, is to
get content providers (media firms) to use the new technolo-
gies to create value for their customers, not to seek to stop
innovation that is threatening their current business models.
The Geneva Declaration on the Future of WIPO sums up the
current situation thus:

“Humanity stands at a crossroads — a fork in our moral
code and a test of our ability to adapt and grow. Will we
evaluate, learn and profit from the best of these new ideas
and opportunities, or will we respond to the most unim-
aginative pleas to suppress all of this in favour of intel-
lectually weak, ideologically rigid, and sometimes brutally
unfair and inefficient policies?”®

The debates surrounding open and free software also illustrate
this problem. For example, when in July 2003 a group of 69
eminent scientists and economists including Nobel laureates
asked the Director General of WIPO to convene a meeting to
examine open collaborative models the meeting was opposed
strongly by the USA. Although the issues raised in the letter
were varied, the reaction was primarily due to fears about
discussions on open and free software. The US Director of
International Relations for the US Patent and Trademark Of-
fice (USPTO), for example, argued that WIPO could not hold
the meeting because such a meeting ‘would run against the
mission of WIPO to promote intellectual property rights’®.

2.6 Undemocratic and ideological

international standard-setting processes

Another challenge is how negotiations on rules and standards
are undertaken internationally. The players in international
policy making are currently seen as only the USA, Europe,
Japan and a few other OECD countries. The legitimacy of
the current system is therefore a big problem. An example of
this approach is what is happening in the negotiations on the
Substantive Patent Law Treaty (SPLT) at WIPO. These nego-
tiations were started off and have been carried out principally
as a process aimed at resolving differences between Europe
and the USA on such issues as first to file/first to invent in
patent applications. The assumption has been that if these dif-
ferences are resolved, then we have harmonisation. Develop-
ing countries have just not been seen as players neither by
industrialised countries nor by the WIPO Secretariat. In fact,
in recent years when developing countries have come in with
their own demands these have been received with some an-
noyance, with their demands being seen as misguided and an
irritation®,

In this post-TRIPS world one has to understand that other
countries are now also players, and must have their say and
their needs must be addressed. The major problem therefore
is the premises upon which discussions are taking place. Ac-
cepting that small countries have a stake and that they should
influence how the intellectual property system develops is a
big challenge for the intellectual property bureaucracies in
Europe, the US, Japan and other industrialised countries as
well as industry lobbies. The attitudes in the developed coun-
tries, particularly the patent offices of these countries, largely
remain that developing countries know very little about intel-
lectual property, if anything, and the only thing they should
be talking about is how much technical assistance they should
be getting so they can better understand the benefits of the
intellectual property system®. If small countries are not ac-
cepted as stakeholders, the system has no legitimacy.

The democratic deficit in standard-setting processes in intel-
lectual property is exacerbated by the limitations of develop-
ing countries’ intellectual property offices, which have domi-
nated policy-making in this area especially in WIPO proc-
esses®. Due to limitations in resources and analytical capac-
ity coupled with heavy reliance on technical assistance from
developed countries’ intellectual property offices and WIPO,
developing countries’ offices have tended to be either passive
or to only focus on technical aspects and not policy impli-
cations when participating in international standard-setting.
Strong professional affinities between intellectual property
officials from developed and developing countries, as mem-
bers of a functional trans-governmental network, has contrib-
uted to the inability of some developing country officials to
clearly delineate their national interests®’.

2.7 Inconsistency and lack of coordination

within and among developing countries

In a situation where industrialised countries’ international in-
tellectual property agenda has been captured by incumbent
industries, developing countries have by default become the
international defenders of the public interest in this policy
area®. The extent and effectiveness of developing countries’
participation in intellectual property and other debates on in-
novation has, however, been varied and successes have been
few and far between.

In the 1970s and 80s, developing countries, working together,
started demanding an intellectual property regime that ca-
tered to their stages of development and pushed for treaty
provisions that would give them more access to technology

51 The Economist, July 2nd 2005, p13. The case
was between, Metro-Goldwyn-Mayer Studios Inc,
et al v Groskster, Ltd, et al, No 04-480, Supreme
Court of the United States. Although the Supreme
Court found against Groskster and StreamCast
based on “inducement theory”, the Court upheld
the so-called Sony Rule which basically reflects
the argument that the two companies make
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which was increasingly being locked up by intellectual prop-
erty rights®. In this process, the Paris Convention became a
subject of Diplomatic Conferences for its revision in 1980,
1981, 1982 and 1984 with developing countries particularly
pushing for more liberal provisions on compulsory licens-
ing™. In copyright, this pressure had led to the adoption of
the 1967 Stockholm Protocol to the Berne Convention aimed
at giving developing countries greater access to copyrighted
educational materials.

A key factor contributing to the dismal performance of devel-
oping countries in international negotiations has been lack of
coordination and policy coherence. Drahos has recently aptly
summed up the problems as follows:

“Key factors that explain the negotiating failures of de-
veloping countries are a lack of trust amongst developing
country groups, a myopic focus on single issues rather than
the game in aggregate, insufficient political support from
the capitols for negotiators, inadequate technical analyses
of issues, a failure of co-ordination within and across bi-
lateral and multilateral fora and, finally a lack of boldness
of vision™"!,

In a recent seminal paper, Abdel Latif concludes that as a re-
sult of lack of coordination, developing countries will remain
victims in a vicious circle where new intellectual property
standards will be negotiated which do not address their con-
cerns and where their achievements on a particular issue in
one forum may be lost or undermined in another forum’. He
proposes therefore that developing countries need to identify
coordination as a priority in itself and seek to establish or
reinforce the appropriate institutional arrangements that en-
able this.

2.8 Glossing over historical evidence and

lessons

The history of the development of the intellectual property
regimes provides important lessons on how different coun-

tries have approached the issue at different stages of develop-
ment”*. The countries that are now preaching on the virtues of
minimum levels of intellectual property protection did not fol-
low this path to industrial development™. Even within indus-
tries in these countries patterns of use of intellectual property
typically varied, and still do to an extent, as industry develops
and matures”. In the current international debate, however,
the lessons and historical evidence are usually glossed over.
Even the nuanced approach to intellectual property by recent
high growth countries such as China, Taiwan and South Ko-
rea is routinely ignored or minimised.

The explosive economic growth in China in the face of harsh
claims of poor intellectual property protection by the USA
and others™, for example, suggests that strong intellectual
property protection is not as a central a driver in innovation
and technological development as is claimed. Based on a
review of historical evidence Dutfield and Suthersanen in a
recent paper conclude that:

“There is ample historical evidence to indicate that free-
dom to imitate was an essential step towards learning how
to innovate. In addition, numerous examples show that rel-
atively unfettered access to goods, technologies and infor-
mation from more advanced countries stimulated develop-
ment in the less advanced ones. Support for both findings
comes, as we saw, from the cases of Holland, Sweden, Ja-
pan, the United States and the Asian Tigers. It is difficult to
see why they would not also be true for today’s developing
countries.”””
This type of analysis is virtually absent in the debates at
WIPO and WTO on the balance that needs to be had, for
example, to achieve the objectives of the TRIPS Agreement
under Article 7.

5 Musungu and Dutfield, 2003, p20

70 Braithwaite and Drahos, 2000,
p 61. See also Sell, 1998

" Drahos, 2005, p15

2Abdel Latif, 2005, p38

10

" For a discussion see Chang, 2002
and Dutfield and Suthersanen, 2005

74Boyle, 2004, p3 and Kingston, 2005, p658

The debate and process in Europe on
software patents demonstrates this

76 See Abbott, 2005, p81
77 See Dutfield and Suthersanen, 2005, p15



3. Rethinking the governance of innovation,
development, and intellectual property in the UN

The UN is a behemoth organisation made up of a myriad en-
tities dealing with many interrelated issues. Apart from the
principal organs — the General Assembly, the Security Coun-
cil, ECOSOC, the International Court of Justice (ICJ), the
Secretariat and the Trusteeship Council — many of the UN’s
functional activities are undertaken by programmes and
funds such as UNDP, UN Environment Programme (UNEP)
and UNCTAD, specialised agencies such as the International
Labour Organisation (ILO), FAO, UNESCO, and WHO, re-
search and training institutes such as the UN Research Insti-
tute for Social Development (UNRISD), the various commis-
sions under ECOSOC and other entities such as the Office of
the United Nations High Commissioner for Human Rights
(OHCHR)™.

Innovation, development, and intellectual property related
matters have been discussed and addressed in the UN since
its founding and before WIPO become part of the system.
Indeed, according to some commentators, the proposal to es-
tablish WIPO and to eventually make it a UN agency was
advocated, partly, to head off any attempt by UN agencies
particularly ECOSOC to continue to deal with the subject of
intellectual property™. Even with the entry into the UN system
by WIPO, other UN bodies and agencies continued to have
wide mandates to deal with innovation, science and technolo-
gy issues including intellectual property. In fact, when WIPO
joined the UN in 1974, its mandate as a UN agency was made
specifically subject to the competencies of the UN and its or-
gans particularly UNCTAD, UNDP, UNIDO, and UNESCO.
The Annex contains details of the mandates and competen-
cies relevant to the issues of innovation, development and
intellectual property among the various UN organs, agencies,
programmes and research institutions.

The reality, however, is that despite the existence of key
mandates and competencies within the UN on matters of in-
novation, science, technology, development, and intellectual
property, the overall approach to these issues in the last two
decades has been disparate. The fiction that organisations
such as WIPO specialise in intellectual property has par-
ticularly taken root during this period. Other UN agencies
that could better address innovation and development issues
including issues related to intellectual property have at best
been weakened and at worst completely disenfranchised. It
is partly because of this situation that the world community

now faces a global crisis in the governance of knowledge,
technology and culture.

For the UN, the central, though not necessarily the most
powerful multilateral institution of our time, the key question
today is how innovation, technology, and science (knowl-
edge) can be harnessed to contribute to the attainment of the
MDGs. The Sachs Report therefore addressed the questions
of innovation, science and technology including intellectual
property®’. Approached mainly in the context of trade and, in
particular, in the context of the TRIPS Agreement, the Re-
port acknowledges that development-oriented intellectual
property laws require a delicate balance of market forces and
public action and that such a balance is likely to be different
for different countries. The Report also correctly acknowl-
edges that the TRIPS Agreement takes little account of the
levels of development of developing countries as well as their
interests and priorities and recognises the potential and real
dangers posed by the intellectual property rules that are be-
ing established under free trade agreements (FTAs) for the
development prospects of developing countries. The report
therefore concludes that “the flexibility provided for the im-
plementation of TRIPS is less than sufficient on paper, and
even less so in practice”!.

The Report then makes a clear case for revisiting the TRIPS
rules to examine their impact on developing countries and
to identify any additional flexibility that may be required. In
other words, the Report makes a case for rolling back the
detrimental standards of the TRIPS Agreement based on an
assessment of the impact of its rules on developing coun-
tries and that such an approach is one of the prerequisites for
achieving the MDGs.

The Report of the Millennium Project Task Force on Science,
Technology, and Innovation, on the basis of which some of
the final recommendations in the Sachs Report were made,
concludes that:

“International institutions urgently need to realign their
activities to reflect the technological requirements for im-
plementing the Goals. This effort will not only help de-
ploy available financial and other resources to meet the
Goals, it will also help identify gaps in available resources.
These efforts need to be undertaken in the context of a
better understanding of the sources of economic growth.

8 For more information see the UN Organisa-
tional chart at http://www.un.org/aboutun/chart.
html. Last accessed on 30 July 2005
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The five-year review of the implementation of the Goals
offers a unique opportunity to start this reconceptualiza-
tion process.”*?

The following discussion is aimed at contributing to this
reconceptualisation process. The discussion focuses on how
the mandates and competencies of key UN institutions rel-
evant to the innovation, development, and intellectual prop-
erty can be brought to bear in addressing the challenges of the
21 century knowledge society. I start with a review of the
WIPO Development Agenda process followed by a discus-
sion of the contribution that the UN more broadly can make
including assisting in the process of reforming WIPO. The
basic framework for the analysis is to consider how rethink-
ing the approach to innovation, development, and intellectual
property in the UN would contribute to addressing the chal-
lenges that were highlighted in Part 2 above.

Innovation, development, and intellectual property-related
policy making at the international level encompasses at least
six components, namely:

1. negotiations of new standards or a renegotiation of old
standards and rules. Current examples include the negotia-
tions on the SPLT in WIPO and the negotiations on the
relationship between the TRIPS Agreement and the Con-
vention on Biological Diversity (CBD) at the WTO;

2. administration of intellectual property service systems
such as the Patent Cooperation Treaty (PCT) system and
the Madrid systems at WIPO;

3. dispute settlement mechanisms such as the WTO dispute
settlement system and the WIPO domain names arbitra-
tion system;

4. research on innovation, development, and intellectual
property as well as assessment of effects of rules such
as the on-going work by the Commission on Intellectual
Property Rights, Innovation and Public Health (CIPIH) at
WHO and the work undertaken by UNCTAD, UNDP, UN-
RISD and UN University (UNU);

5. technical assistance and capacity building programmes
provided by WIPO, WTO, WHO, UNCTAD and most
other UN agencies as well as a variety of other providers;
and,

6. policy advocacy such as the work done by UNDP through
the Human Development Reports processes.

To reform and strengthen the governance of innovation, de-

velopment, and intellectual property, we need to consider the
optimum governance structure in overall terms as well as in
specific areas. The various components are interlinked, how-
ever, and some, like research and analysis and technical as-
sistance, are quite intricately linked.

3.1 The WIPO development agenda

Although WIPO is not the most important UN institution on
matters of innovation, development, and intellectual proper-
ty, due to historical bias and the deliberate strategies such as
those used to weaken UNCTAD and UNESCO, WIPO today
occupies an important place within the UN family on these
matters. Consequently, a proper reconceptualisation of how
the UN should deal with innovation, development, and intel-
lectual property issues needs first to address WIPO reform.
This sub-section offers some reflections on the proposals
for WIPO reform in the context of the WIPO development
agenda process.

The debate on the establishment of a WIPO development
agenda, as already noted, began formally in September
2004 during the discussions on the proposal by the Group of
Friends of Development®. The debate itself had, however,
begun in earnest in 2002 following the publication of the re-
port of the UK Commission on Intellectual Property Rights®
coinciding with other critiques such as on the patent agenda®.
Thereafter, a momentum started to build through seminars,
workshops, conferences and publications®.

Following their initial proposal for the development agenda,
the Group of Friends of Development have elaborated their
proposal further®”. The USA®®, Mexico®, the UK*, Bahrain®'
and the African Group®, have also presented their own pro-
posals. The debate in WIPO on the establishment of a devel-
opment agenda centres on the following twin questions:

» To what extent has WIPO played a positive role in sup-
porting the efforts to attain the MDGs and in addressing
the 21st century challenges for establishing an appropri-
ate, fair and just governance system for the knowledge
society?

* What reforms are needed to ensure that WIPO appropri-
ately contributes to the MDGs and to the overall efforts
in addressing the challenges of governing the knowledge
society?

Based on available evidence and analysis, and in particular

8 Juma and Yee-Cheong, 2005, p176
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posal has been co-sponsored by mainly Arab
countries serviced by the WIPO Arab Bureau,
namely, Jordan, Kuwait, Lebanon, Libyan Arab
Jamahiriya, Oman, Qatar, Saudi Arabia, Syr-
ian Arab Republic, United Arab Emirates and
Yemen. Several of them are not WTO Mem-
bers and have no obligations under TRIPS

92See WIPO document [IM/3/2
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the analysis in Issues Paper 3%, I consider that WIPO has not
sufficiently organised its activities and programmes to fulfil
its mandate as a UN agency and has failed to play a positive
role in supporting the attainment of the MDGs. Beyond the
MDGs, available evidence and analysis also points to a fail-
ure by WIPO to face up to the challenges of our time over
the governance of the knowledge society®. Finally, among
the five main components that constitute international pol-
icy-making on innovation, development, and intellectual
property, WIPO’s contribution on negotiations, research and
technical assistance has come under severe criticism®. The
question that remains is what reforms are needed to ensure
that WIPO appropriately contributes to the MDGs and to the
overall efforts in addressing the challenges of governing the
knowledge society? It is on this question that the main pro-
posals on the development agenda focus.

Through the discussions at the Inter-Sessional Intergovern-
mental Meeting (IIM), a total of 40 specific action-oriented
proposals have so far been culled out of the papers submit-
ted by Member States®. Some proposals, particularly those
from Bahrain and Mexico, argue for maintaining the status
quo in WIPOY, while others, such as the main proposal of
the UK, relate to the forum where discussions should be held
and is therefore of limited usefulness and besides the point
in discussing reform in WIPO®. Consequently, the analysis
here concentrates mainly on the proposals by the Group of
Friends of Development, the USA and the African Group. To
facilitate analysis the proposals have been grouped into eight
key areas.

3.1.1 Proposal to amend the WIPO Convention
to include explicit language on the development
dimension”

The proposal here stems from the view that although WIPO
has a wide mandate to address the implications of intellectual
property and other rules governing creativity and transfer of
technology for development under the UN Agreement, it has
failed to do so partly due to the formulation of its 1967 Con-
vention. Thus, to avoid confusion and deliberate attempts to
limit the mandate of the organisation'®, amending the 1967
Convention is necessary.

What, then, is the relationship between the UN-WIPO Agree-
ment and the WIPO Convention? My view, as argued in Is-
sues Paper 3, is that the UN-WIPO Agreement is the main
constitutive instrument for WIPO as it exists today and there-
fore provides the starting point in determining WIPO’s man-
date. In effect, while the WIPO Convention still has force and
is recognised within the UN-WIPO Agreement to the extent
that WIPO is supposed to carry out its UN responsibilities “in
accordance with its basic instrument, treaties and agreements
administered by it”!%!, WIPO’s objective of promoting intel-
lectual property throughout the world can only be pursued to
the extent that the promotion of intellectual property would
result in the promotion of creative intellectual activity and
transfer of technology. Here, the Group of Friends of Devel-
opment argue persuasively that:

“While intellectual property protection may in particular
circumstances promote creativity and innovation, it is
neither the only way nor necessarily the most efficient or
appropriate means for doing so at all times and in all sec-
tors of the economy... WIPO must, as a matter of course,
examine and address all features of existing intellectual
property rights, including the economic and social costs
that IP protection may impose on developing and least de-
veloped countries, as well as on consumers of knowledge
and technology in both the North and the South. WIPO,
moreover, must be open to, and actively consider, alterna-
tive non-intellectual property-type systems for fostering
creativity, innovation and the transfer of technology, while
recognizing the benefits and costs of each system. Higher
standards of protection should be undertaken only when
it is clearly necessary and appropriate for the promotion
of creativity and the transfer of technology, and where the
benefits outweigh the costs of protection.”!??

In the discussion in the IIM questions have, however, been
raised about whether an amendment of the Convention is re-
ally necessary and whether the problem is not so much about
what is on paper but how it is interpreted and implemented'®.
The other relevant question of course is whether, even with
an amendment, much would change since an amendment
to the WIPO Convention will only come into effect when it
has been ratified by three fourths of all WIPO Members!'®.

% See Musungu and Dutfield, 2003

%|PR commission, 2002; Boyle, 2004
and Maskus and Reichman, 2004

%SWIPQO’s domain names arbitration system
and its technical functions with respect to
the PCT and Madrid system as well as other
service functions such as classification sys-
tems have not been similarly criticised

% A complete listing of all 40 proposals is
contained in the report of the third ses-
sion of the IIM, WIPO document 11M/3/3

9" The proposals by Bahrain appear, for example,
to have been copied from the WIPO programme
and budget for the next biennium. Indeed, a
Bahrain official revealed to IP-Watch, a news
service, that the WIPO Secretariat had provided
help on “technical” issues when the proposal was

prepared. Bahrain has also requested for the post-
ponement of discussions on its proposals twice,

at the second and third sessions of the IIM raising
questions about the seriousness of the proposals

%The UK proposal is of limited usefulness be-
cause the Permanent Committee on Cooperation
for Development Related to Intellectual Property
(PCIPD) to which they propose sending the dis-
cussions on a development agenda is a body
concerned only with the administration of techni-
cal assistance and they propose that it reports

to the WIPO Conference, which has de facto
been abolished. The proposal is beside the point
because the WIPO General Assembly had in any
case decided that the best way to address the
proposals in a comprehensive manner would be
through the 1IM process. The Assembly was clearly
aware of the existence of the PCIPD and in fact
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considered this option but chose to establish a
different process for good reason. It is a shame,
though not unexpected, that it is this proposal

that was used by the US and Japan to block a
recommendation to the General Assembly on the
renewal of the mandate of the IIM for another year

% Contained in WIPO document WO/GA/31/11

1% The debacle around the open col-
laborative models meeting cited in sec-
tion 2.5 above is a case in point

191 See Article 1 of the Agreement.
192See para 16 of document 1IM/1/4

193 See the discussions on this point in the third
session of the IIM, WIPO document 1IM/3/3

104 See Article 17 of the WIPO Convention



Finally, even with the best interpretation and implementation
of the UN-WIPO Agreement, it is not clear whether the UN
document is limited to industrial property matters or to all the
other issues with which WIPO deals'®. These are all valid
points which need to be seriously considered.

While what is on paper may not necessarily change practice,
the situation of WIPO is unique. The existence of two consti-
tutive instruments (the UN-WIPO Agreement and the WIPO
Convention) without clarity on their relationship has resulted
in serious consequences. For almost 30 years, the organisa-
tion has operated based on a misreading of its core mandate
by both the Secretariat and a majority of the Member states.
This has significantly contributed to WIPO’s failure to play
its rightful role in addressing the growing challenges in the
governance of the knowledge society. Consequently, despite
the general agreement by WIPO Members that the UN-WIPO
Agreement provides WIPO with sufficient mandate to address
development issues and other 21* century challenges, the is-
sue of amending the WIPO Convention still remains valid if
the current situation is to be avoided in future.

A more fundamental reason for amending the WIPO Con-
vention, and probably even the UN-WIPO Agreement, is to
address the question of the application of the UN Agreement
to all WIPO activities and subject matter termed “intellectual

property”.

Finally, while the coming into force of an amendment and,
even the negotiations, are likely to take a long time, pursuing
this issue might still be worthwhile. It could be considered
in a step-wise manner'®. The long time that an amendment
process takes may actually be an important advantage to
the proponents of a development agenda; it will ensure that
WIPO’s mandate and thereby its activities are under continu-
ous scrutiny over that period. Continuous discussions and ne-
gotiations on the issue would have a spillover effect and may
help stymie some of the egregious proposals for the expan-
sion of intellectual property rights under WIPO’s watch. At
the very least, while the issue may be put on the back burner
at the moment, there is sufficient justification to retain it on
the agenda.

Overall, this proposal, if followed through, could help in
addressing the challenges relating to: the loss of balance in
intellectual property rules; undemocratic and ideological
international standard-setting; and the problems relating to
technical assistance.

3.1.2 Proposal to establish a WIPO Standing
Committee on Intellectual Property and
Technology Transfer (SCTT)"

The issue here is simple. Because WIPO has a constitutional
role to facilitate the transfer of technology, it can only fulfil
this mandate if it has a dedicated work programme on trans-
fer of technology. Since 1998, dedicated work programmes
in WIPO have mostly been undertaken through standing
committees or working groups'®. According to the Group
of Friends of Development, the SCTT would among other
things address issues such as supportive intellectual property-
related policies by industrialised countries, and multilateral
supportive measures as well as the other issues suggested in
the proposals by the Group of Friends of Development and
the African Group'®.

The establishment of such a Committee has been opposed on
two main grounds. First, it has been argued that creating new
bodies in WIPO is not desirable as there are cost implications.
Secondly, it has been argued that, apparently, the WTO Work-
ing Group on Trade and Transfer of Technology (WGTTT) is
the right forum to address transfer of technology issues and
that WIPO should not duplicate this work'®,

Clearly both reasons are at best spurious. To argue that sim-
ply because it will cost something a body, to undertake a key
constitutional mandate of WIPO, should not be established
raises the question of what WIPO’s money should be used for
if not to fulfil its constitutional duties. The second argument
fits in with a strategy to relegate all the issues relating to a
development agenda to bodies, which are ineffectual if not
dead. As it is well known, the WTO Working Group on Trade
and Transfer of Technology (WGTTT) has achieved very lit-
tle since its creation, if anything, and it prospects remain dim
if not nil.

Subject to the role that UNCTAD and other UN agencies and
bodies such as UNIDO should play on issues of transfer of
technology, it is reasonable to argue that WIPO should at least
address the industrial property-related measures for transfer
of technology. For developing countries, the establishment of
the SCTT should be pursued both as a matter of principle
— ensuring that WIPO performs its constitutional functions
— and to ensure that proposed treaties address transfer of tech-
nology. In a certain sense, this could be the easiest proposal to
implement as it does not require major decisions or studies.
It seems, however, that developed countries will do anything
to keep technology transfer out of WIPO, supposedly fearing
that once this issue is introduced, WIPO could become the

%5 The phrase in Article 1 of the Agreement
says “for promoting creative intellectual activ-

197 Contained in WIPO document [IM/1/4. See
also WIPO document 1IM/3/2 for the African

ers, the African Group has also supported the
creation of a body on transfer of technology

ity and for facilitating the transfer of technology
related to industrial property” (emphasis added)

% |n a draft decision presented at the third session

of the IIM, the Group of Friends of Development
suggested to start with a declaration affirming
the UN mandate of WIPO while consideration
continues on an amendment. A soft law solu-
tion (declaration) to start with may be the logi-
cal first step in the process of amendment

Group proposal on technology transfer

1% For a summary of the existing struc-

ture see Musungu and Dutfield, 2003

199 See document IIM/1/4 paras 83 to 98 for de-
tailed discussions of some of the issues related
to technology transfer that are proposed to be
addressed in WIPO and presumably by SCTT
together with other relevant bodies. Among oth-
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and within that body work to be undertaken in
conjunction with UNCTAD on developing a list
of essential technologies for development

"0See , the UK statements at
the first and second IIM



UNCTAD of the 1960s, 70s and 80s.

Implementation of this proposal will contribute to address-
ing the challenges relating to loss of balance in rules, and the
inadequate attention to science, technology and innovation
issues in WIPO.

3.1.3 Proposal to elaborate a treaty on access to
knowledge and technology'"

The proposal here is that to address the various barriers that
intellectual property rules have placed in the way of access to
knowledge, technology and information, WIPO should start
negotiations on a treaty on access to knowledge and tech-
nology. Under the treaty at least minimum access rights and
matters related to technology transfer could be addressed.
Although this proposal has not been discussed much in the
IIM, it is the one proposal that has attracted the most attention
and support from civil society organisations, companies and
academics. Indeed, a movement on access to knowledge has
emerged and has been growing fast. There are already initial
draft texts of possible provisions of such a treaty''2.

For developing countries, a treaty on access to knowledge
would address at least two concerns'':

« those relating to investments in human capital particularly
education and health.

« those regarding models that maximise the participation of
developing countries in the processes of innovation and
the spillover benefits of knowledge while minimising the
social cost of accumulating knowledge.

Various options may be considered for the treaty. Drahos, in
particular, has proposed that a framework treaty setting down
guiding principles may be what to aim for initially''*. This
approach is justified based on the experience over the years
where framework treaties have proved quite effective in get-
ting states to agree on basic principles which later evolve into
specific enforceable obligations. Considering the importance
of the issues raised and the growing movement behind such
a treaty, this may be one of the centre-pieces of the WIPO
development agenda. The basic ingredients of success exist.
Other than the benefits that would derive from a treaty, the
discussions and negotiations on such a treaty are likely to be
the best vehicle to keep the issues on the agenda for a long
time and to galvanise public opinion.

The treaty idea is therefore a significant strategic organising
tool for most of the substantive issues raised in the devel-
opment agenda. Following it through will contribute signifi-
cantly to addressing the challenges over: the principle of min-
imum intellectual property standards; the loss of balance in
intellectual property policy and rules; the incumbency prob-

lem; and, fighting rather than embracing new technologies.

A key strategic question, however, is whether, considering
the far reaching implications of such a treaty and subject mat-
ter coverage, it should be developed as a WIPO only treaty.
Given the mandates and competencies of UNESCO, WHO
and the ECOSOC Commission on Science and Technology
for Development (CSTD) as well as UNCTAD, would it not
be better as a UN-wide discussion? A good start has been
made at WIPO but probably it is time to spread out the is-
sue. To do this, however, better coordination and coherence
among developing countries will be needed.

3.1.4 Proposals to restructure and improve
technical assistance

There are various proposals under this rubric including to:

« formulate and adopt principles and guidelines for the de-
velopment and implementation of technical assistance;

» commence exploratory work on defining and separating
the WIPO Secretariat’s technical assistance and capacity
building functions from norm-setting related functions;

« formulate and adopt a code of ethics for technical assist-
ance staff and consultants;

* improve information sharing on technical assistance in-
cluding the establishment of databases and a dedicated
webpage;

¢ develop indicators and benchmarks for the evaluation of
WIPO technical assistance'';

« strengthen the strategic use of the intellectual property sys-
tem including its flexibilities, for development, including
the creation of a WIPO Partnership Programme entailing,
inter alia, the creation of: (a) WIPO Partnership Database;
and (b) WIPO Partnership office!'®; and,

* impact assessments''’.

The aim of these measures is to improve the quality of WIPO’s
technical assistance to better meet the needs of recipients
and maximise use of the resources available. The measures
will also help address the many documented concerns about
WIPO’s technical assistance.

Although there has been some resistance to these proposals
based on the argument that WIPO’s technical assistance has
been satisfactory, they have received some support, including
from developed countries. Apart from the debate in WIPO,
the idea of principles and guidelines and better evaluation of
technical assistance has already received significant interest
from development and other donor agencies''s. Moreover
such principles and guidelines and codes are well-established
in trade-related technical assistance and capacity building'".

" Contained in WIPO document WO/GA/31/11.
See also document 1IM/3/2 in which the African
Group supports this idea although the term
“mechanism” is used as opposed to a treaty

4Drahos, 2005, p16

"2 For information on the process best known as
“A2K” see http:// lists.essential.org/pipermail/a2k/

"3 Drahos, 2005, p16

"5 All contained in WIPO document 1IM/1/4
"6 Contained in WIPO document 1IM/1/2
"7 Contained in WIPO document 1IM/3/2

& Workshop on “Reflecting on IPR Techni-
cal Assistance for Developing Countries and

Transition Economies”, Burnham Beeches,
UK, 15-17 Sep 2004, sponsored by the UK
Department for International Development

9 See the OECD Development Assist-
ance Committee (DAC) 1991 Principles for
Evaluation of Development Assistance


http://lists.essential.org/pipermail/a2k/113

Overall, therefore, this appears to be another area where the
prerequisites of success basically exist and all that is needed
is some sustained pressure.

Yet, as with the access to knowledge treaty, should such prin-
ciples and guidelines, codes and benchmarks be pursued just
in WIPO or more widely across the UN or more broadly in the
WTO, World Bank, OECD, South Centre, regional economic
institutions as well as non-state providers? While WIPO will
continue to provide some technical assistance, it is not clear
strategically that political capital should be spent working on
WIPO if the main goal is to divest WIPO proper of as much
responsibility as possible on technical assistance and transfer
such responsibility either to an independent entity — as pro-
posed by the Group of Friends of Development — or to other
UN agencies such as UNCTAD and UNDP as well as other
non-UN entities. These latter might be better placed to inte-
grate intellectual property technical assistance into the wider
development assistance for developing countries.

That said, the implementation of these proposals, even if lim-
ited to WIPO, is likely to significantly contribute to address-
ing the challenges over: the principle of minimum standards;
the loss of balance in intellectual property policy and rules;
undemocratic and ideological international standard-setting;
and lack of consistency and coordination within and among
developing countries.

3.1.5 Proposal to establish an independent
WIPO Evaluation and Research Office
(WEROQ)™

The proposal here is that WERO, which would report direct-
ly to the WIPO General Assembly, should be established to
provide a transparent, independent and objective mechanism,
vis-a-vis the General Assembly, the WIPO Secretariat and all
interested stakeholders, through which WIPO’s programmes
and activities could be evaluated for their development im-
pact in general, and their impact on innovation, creativity and
access to and dissemination of knowledge and technology'*'.
The concept of independent research and evaluation bodies is
not new and has been applied within the World Bank'??, the
IMF'2 as well as other organisations such as the UNDP!2,

In the discussions at the IIM, the proposal has been opposed
on two main grounds'?:

« that the establishment of WERO would not make WIPO a
more member-driven organisation since there is no provi-
sion for member states participation in WERO.

« that the cost of establishing such a body would be high.

The risk of capture by interest groups certainly exists. The
structure of an entity such as WERO should be considered
carefully and take into account the experiences of other in-
ternational organisations. If these experiences demonstrate a
high danger of these types of risks, then some level of mem-
ber state participation could be considered based on a formula
similar to that that has been recently proposed in WIPO re-
garding the composition of an independent audit committee.

To do this, however, further discussion and information is re-
quired. Indeed, the Group of Friends of Development stated
that “it is clear that the possible role and functions of such
an independent evaluation unit would have to be carefully
examined and discussed by Member states'°. The first step,
then, could be to invite the heads of such institutions as the
World Bank and UNDP as well as the heads of the evalu-
ation units in those institutions to present their experiences
to WIPO members, say in the first IIM or other appropriate
body after the General Assembly meeting in September/Oc-
tober 2005.

On cost, everything has a cost, the key issue is whether the
cost is justifiable. If WERO could significantly contribute to
addressing the challenges related to: the loss of balance in
intellectual property policy and rules; the incumbency prob-
lem; lack of economic analysis; fighting rather than embrac-
ing new technologies such as the internet; ideological inter-
national standard-setting; and inadequate attention to science,
technology, and innovation in WIPO, then its costs would be
justified.

3.1.6 Proposal to undertake independent,
evidence-based “Development Impact
Assessments” (DIAs) with respect to norm-
setting activities'”

This proposal is interlinked to that for the creation of WERO
and is one way to implement evidence-based standard-set-
ting. Basically, it proposes that independent, evidence-based
development impact assessments (DIA) should be undertak-
en to evaluate the possible implications of proposed norm-
setting activities for key indicators such as the contribution
to innovation, access to knowledge and education. Although
termed DIAs, the assessments would address key indicators
that are relevant to all countries and not just developing coun-
tries. Of course developing countries and least-developed
countries (LDCs) will benefit most from such assessments
since the consequences of poor standards and policies in this
area have the largest impact on them and their vulnerable
populations. Although governments and international institu-

120 Contained in WIPO document [IM/1/4. See
document 1IM/3/2 in which the African Group
supports most of the work to be undertaken by
WERO though not explicitly supporting WERO
21 For details see particularly paras

28-30 of document 1IM/1/4

22 |nformation about the World Bank independent
evaluation is available at http://www.worldbank.
org/oed/gppp/. Last accessed on 30 July 2005

123 Information on the independent evaluation
unit is available at http://www.imf.org/exter-
nal/np/ieo/. Last accessed on 30 July 2005

124 Information on UNDP’s evaluation
system is available at http://www.undp.
org/eo/. Last accessed on 30 July 2005

of the IIM in WIPO document 1IM/3/3
126 See para 30 of document 1IM/1/4

127 Contained in WIPO document IIM/1/4.
See also document 1IM/3/2 in which the
African Group supports this proposal

125 For detailed discussions and the vari-
ous arguments for and against this pro-
posal see the report of the third session
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tions such as the World Bank and the WTO have routinely
estimated the impacts of changes in tariffs prior to concluding
agreements, until recently this has not been the case for intel-
lectual property'?. In some areas, such as pharmaceuticals,
assessments are feasible as there exists significant amounts
of hard data that could be assembled and methodologies de-
veloped for analysis.

The main argument against this proposal has been that al-
though such impact assessments have been carried out at the
national level, their feasibility at the intergovernmental or
international level is doubtful'®. The other argument is that
the issues of determining impacts is a task for national gov-
ernments on the basis of which they decide their negotiating
aims'*. While the second argument raises some important
questions especially if there is a danger of capture, the first
argument is fundamentally flawed and is not based on evi-
dence. Evaluation of international rules is a routine exercise,
for example, in the European Union (EU) and it is ironic that
this argument was raised by an EU member, the UK. To ad-
dress the second question, however, an objective assessment
of whether the risks outweigh the benefits and a detailed dis-
cussion of the perceived risks would help the member states
make a final decision.

That said, the implementation of DIAs in a form that ensures
that there are no risks of policy distortion could help address
the challenges over: the principle of minimum intellectual
property rights; loss of balance in intellectual property policy
and rules; incumbency; lack of economic analysis; and ideo-
logical international standard-setting.

3.1.7 Proposals on measures to ensure wider
participation of civil society and public interest
groups in WIPO including establishing a
system of holding public hearings prior to the
initiation of any norm-setting initiatives®!

The aim here is to improve the participation of public inter-
est groups in this important policy area since their partici-
pation in WIPO has been limited'*. Although the situation
is slowly changing for the better, further action is needed.
One proposal is to take measures to improve the participa-
tion of these groups in the two WIPO advisory commissions
— the Policy Advisory Commission (PAC) and the Industry
Advisory Commission (IAC). In Issues Paper 3, however, we
argued that that these bodies, particularly the IAC, should be
abolished altogether. That argument is still valid today'*.

Although the WIPO Secretariat has sought to emphasise

that these Commissions are advisory, their influence on the
Secretariat is not denied. The Director General of WIPO has
formally stated that the PAC “through its... influence, had
already become a fundamental part of the fabric of the in-
ternational intellectual property community”**. With such
statements the proposal, whose implementation should be
straight-forward, needs to be taken seriously and followed
through. As noted in Issues Paper 3, the PAC and IAC can
be especially problematic when one considers soft law based
rule-making in WIPO'*.

There has not been any strong opposition to this proposal,
partly because, for public relations purposes, it is difficult for
governments to publicly oppose civil society participation in
processes although this does not mean that there can be no
opposition. It has been argued, for example, that WIPO has
an equal number of observers to member states and therefore
representation by civil society is adequate'*®. This argument,
however, ignores the asymmetry between industry groups
and public interest groups which is the problem that is sought
to be addressed by the proposal.

Another specific proposal, which is limited to norm-setting
and the participation of public interest groups in those proc-
esses, is for public hearings. This proposal has been obliquely
opposed though not strongly. This is a straight-forward pro-
posal which could be easily implemented. Public hearings
can take place in many different ways and for an organisation
that holds many seminars and workshops, it should not be
difficult to organise specific international conferences with
balanced representation to have a debate and discussion on
proposed treaties.

The implementation of the proposals in this cluster will no
doubt address the challenges related to: the loss of balance
in intellectual property policy and rules; the incumbency
problem; and the undemocratic and ideological international
standard-setting.

3.1.8 Proposal to formulate and adopt
principles and guidelines for norm-setting
activities in WIPO'>

Owing to the historical bias in WIPO against development-
oriented rule making, this proposal calls for certain broad
principles and guidelines to be adopted to ensure that when-
ever norm-setting takes place there is sufficient attention to
important public policy goals and the concerns of developing
countries. The Group of Friends of Development argue that:

“Elaborating rules that effectively promote development

28 Abbott, 2005, pp79 and 94-97

29 See the argument of the UK at the second
session of the 1IM in document 1IM/2/10

130 See the discussions at the second ses-
sion of the [IM in document [IM/2/6

131 Contained in WIPO document [IM/1/4

32 For an analysis of the lack of bal-
ance see Musungu and Dutfield, 2003
133 See Musungu and Dutfield, 2003,
p23 and Annexes 3 and 4

34 Para 4 of the report of the last session of the
PAC contained in document WO/GA/31/1

13 See Musungu and Dutfield, 2003, pp6-7

% See the argument of the USA at the
third session of the [IM in the report of
the session, WIPO document 11M/3/3

137 Contained in WIPO document [IM/1/4
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and creative intellectual activity requires an adequate
framework for negotiations and other WIPO norm-setting
activities. Identifying interests behind norm-setting initia-
tives, assessing the costs and benefits of those initiatives in
terms of sustainable development, promoting a balance be-
tween protection and dissemination of knowledge and the
interests of developed and developing countries, fostering
the participation of a broad range of stakeholders, and sup-
porting the compatibility with broader international objec-
tives and commitments constitute, in this regard, concrete
and significant steps that can be taken in the context of
WIPO norm-setting activities to ensure their outcome re-
flects development needs and concerns.”!

The idea of principles and guidelines or certain other param-
eters including modalities is not new in international rule-
making. In the WTO a similar approach has been taken, for
example with respect to services negotiations'*. Accordingly,
subject to any shortcomings that might have been identified
with this approach in WTO or elsewhere, it should be pos-
sible to move into a concrete discussion on the specific prin-
ciples and guidelines.

Although further discussion and refinement may be need-
ed, this alone is not reason to jettison the proposal. Imple-
mentation of this proposal will go a long way in addressing
the challenges related to: the loss of balance in intellectual
property policy and rules; the incumbency problem; fighting
rather than embracing new technologies; undemocratic and
ideological international standard-setting; and inadequate at-
tention to science, technology and innovation in WIPO.

Similar to technical assistance and the access to knowledge
treaty, while WIPO should be the starting point for the devel-
opment and implementation of such principles, these prin-
ciples on norm-setting may apply more widely. As is clear
from Table 1 below, there are other UN entities which have
mandates and are involved in norm-setting, for example,
UNESCO, FAO and CBD where such principles would also
be important. The principles and guidelines could eventually,
if not immediately, also be extended to apply to norm-setting
in WTO and other norm-setting entities outside of the UN
system.

3.2 Rethinking innovation, intellectual
property, and development in wider UN

system

The reform of WIPO, though critical, is not sufficient to ad-
dress the challenges we face in the 21* century over inno-
vation, development, and intellectual property. In fact, such
reform is just a first step to seriously address the challenges

of governing the knowledge society. The role of other UN
institutions, starting with the UN General Assembly, needs
to be critically considered and their mandates and activities
reformed, where appropriate. While much is being done in
the UN on these issues, the impact has so far been limited.
Improvements are needed at three core levels.

First, there is need to better address the substantives issues
facing us in the 21% century which were examined in Part 2
above. Second, there is a critical need to better coordinate
the functions and activities of the various entities to ensure
that gains made, for example, in providing universal access to
education and primary health care are not undermined by in-
tellectual property policies pursued at WIPO and elsewhere.
However, coordination and coherence should not mean arti-
ficial and exclusive specialisations, especially in intellectual
property, in places with no core policy competence on the
issues such as health, food or education that are directly af-
fected by rules on intellectual property. Finally, better efforts
should be made at integrating the activities of the UN at the
country level.

It is to these three core levels that [ now turn. A comprehen-
sive review of all the activities and operations of the UN enti-
ties, however, is beyond the scope of this paper. Rather I aim
to provide a snapshot of what is going on (this is done in An-
nex ) and seek to lay a firm basis upon which further research
and analysis can be undertaken.

3.2.1 Substantive contributions to addressing
the challenges of the knowledge society

The UN system of funds, programmes and specialised agen-
cies brings together a unique wealth of expertise and resourc-
es related to innovation, development, and intellectual prop-
erty. The mandates, competencies and expertise within the
UN system, excluding WIPO, cover at least five, if not all the
six components of policy-making at the international level
— negotiations of standards, dispute settlement, research on
innovation, development, and intellectual property including
assessment of the impacts of rules, technical assistance and
capacity building and policy advocacy.

The UN General Assembly, ECOSOC'’, the ECOSOC
Commission on Science and Technology for Development
(CSTD), ILO, FAO, UNESCO, WHO, the International Tel-
ecommunication Union (ITU), UNIDO, UNCTAD, UNEP,
the human rights bodies, and the CBD all have mandates
for negotiating international instruments or norms that gov-
ern innovation, development, and intellectual property mat-
ters'*!. The ICJ and the human rights bodies have mandates
and competencies to address dispute settlement matters'*>.
The ECOSOC, the CTSD, ILO, FAO, UNESCO, WHO,

1% See para 40 of WIPO document IIM/1/4

% See the WTO Guidelines and Proce-
dures for the Negotiations on Trade in
Services, WTO document S/L/93

140\Where ECOSOC is mentioned, it includes

the regional economic commissions and other
subsidiary organs except for the CTSD and
the Commission on Human Rights which

are specifically dealt with separately

" Norms also include soft law norms such as dec-

larations and resolutions and not just treaty rules

“2The human rights bodies have mandates to
examine human rights violations and complaints
some of which may involve rights relevant to
issues of innovation or intellectual property
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ITU, UNIDO, UNCTAD, UNEP, UNDP, UNAIDS, UN-
RISD, UNU, the human rights bodies, and the CBD, all have
mandates, competencies as well as programmes and activities
relating to research and analysis on matters of innovation,
development, and intellectual property. On technical assist-
ance, the CTSD, ILO, FAO, UNESCO, WHO, ITU, UNIDO,
UNCTAD, UNEP, UNDP, UNAIDS, UNRISD, UNU, the hu-
man rights bodies, and the CBD all have relevant mandates,
competencies and activities'*. Table 1 below shows policy-
making components to which the current mandates and com-
petencies of these key UN institutions apply.

As outlined in Annex, the various UN institutions have under-
taken, and continue to undertake, significant substantive work
not only on science, technology and innovation generally but
on intellectual property specifically. A major challenge, how-
ever, is that because intellectual property has become an end
in itself and a thing of its own, notwithstanding the significant
work and important research findings that are emerging, the
other UN agencies generally have not had a significant impact

on intellectual property debates. This is significant because
though intellectual property may not be the central issue in
innovation and development matters, developments over the
years have made intellectual property a central component in
efforts to control knowledge. Because intellectual property
has been heavily promoted as the main driver of innovation,
the lack of expertise on intellectual property law in these oth-
er institutions may also erroneously have been considered as
lack of expertise on innovation issues. The reform of WIPO
as proposed in the development agenda coupled with action
on the part of the wider UN community can go a long way in
addressing this disconnect.

Some processes currently underway could provide a basis for
considering how to move forward in bringing the substan-
tive contributions of the UN bodies to bear on the challenges
that we face over the governance of innovation, development,
and intellectual property in the knowledge society. One such
process is the Commission on Intellectual Property, Innova-
tion and Public Health (CIPIH) process at the WHO'*, Clear-

Table 1: Summary of the Policy-making components to which current mandates,
competencies and activities of UN institutions (excluding principal organs) apply

P
c c c |% c
c g I
Mandate/ a1 = z = E z| 3| S| ¢S £ |@ £ 8 z2l s %
= o ] =] = m o = | o 2
programme area o (o) O |eDd| O 77 (=
o 8 o JU> o T & (85 4 o
[1]
(7]
Negotiations of
international instruments o e ® ® o d ® o ® d o
Service provision ([ o [
Dispute settlement ([ J [

Research and analysis () [ (] o o

Technical assistance
and capacity building

Policy advocacy ([ [ o o ®

“3There are also other programmes such as
UNAIDS which are undertaking activities related

to the implications of intellectual property in
HIV/AIDS research and access to medicines.

44 For details and background on the CIPIH
see the section on WHO in Annex
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ly, the establishment of the CIPIH had to be based on the idea
that intellectual property matters, particularly as they relate
to innovation, are not an exclusive preserve of WIPO. In that
process, to which WIPO has been invited to contribute'*, the
richness of the debate on innovation and intellectual property
compared to the debate in the WTO and WIPO demonstrates
the stark differences in the approach taken by a body with ex-
pertise on the core area as opposed to a body, such as WIPO,
which manages treaties but has no policy competence or
practical experience on the specific issues being regulated!“.

The CIPIH therefore shows how things could be done dif-
ferently'¥’. Irrespective of the actual outcome of the CIPIH
and whether the ideas generated through the process make it
into treaties in the near future, the development of concrete
ideas by competent organisations such as WHO and FAO will
have clear benefits. Not only will they bring the best science
to bear on the problems of today but they will have a core
competence and a legitimacy that WIPO does not as well
as better penetration at the local level. With these research
results and information, developing countries will be better
placed to take a lead in policy experimentation and innova-
tions to improve the intellectual property regimes so as to
offset the overly protectionist tendencies of the industrialised
countries. The overall result will be to maintain the supply
of global public goods in an emerging transnational system
of innovation'*. Such processes are also guaranteed to bet-
ter, though not necessarily fully, take into account the public
interest in the innovation, development and intellectual prop-
erty debates and processes.

Two things are required to ensure that there are more process-
es similar to, or improved versions of the CIPTH. First, efforts
have to be made to address the misconception about speciali-
sation on intellectual property. Second, other UN agencies
must take affirmative actions to develop relevant expertise
both on innovation issues and intellectual property. As noted
above, although intellectual property may not be central in
addressing innovation and development issues, the influence
of intellectual property rules on the innovation processes in
the knowledge society requires, at least in the short-term, in-
tellectual property expertise in those organisations dealing in
areas such as health, food and agriculture and education.

The World Summit on Information Society (WSIS) process
also provides some important lessons. The issues that WSIS
is dealing with are highly technical but have significant cross-

sectoral impact on society and are relevant to the work of
many UN agencies just like intellectual property issues. The
UN General Assembly gave the ITU the lead on this process
and the ITU has taken it forward in broad inclusive fashion
requiring the contribution of all relevant UN agencies and
attracting attention from various levels of policy-making.
Clearly, given the multiplicity of actors, interests and the
scope of the impacts of these policies and the UN entities
involved, this may ultimately be the way to proceed.

A similar process could be launched by the UN General As-
sembly to address the issues of innovation, development and
intellectual property in the knowledge society'?. Building
on what has started in WIPO under the development agenda
and other processes such as the CIPIH, the resolutions of the
human rights bodies and the work of programmes such as
UNDP, there is an opportunity to move these issues up on
the agenda. Such a process could at the very least ensure that
intellectual property issues in the UN are dealt with in the
broader context of science, technology and innovation. The
political impetus for such a move already exists at the level of
heads of state and government of at least 130 of the Members
of the UN. At the recently concluded Second South Summit,
the heads of states and government of G-77 and China adopt-
ed the Doha Declaration and the Doha Plan of action both of
which include important commitments and action points on

innovation, development, and intellectual property'.

Apart from what can be done within the current structure of
the UN, the UN reform process should also address the chal-
lenges in this area. The question is how? One way might be
to consider the potential of the Commission on Science and
Technology for Development (CSTD) and UNCTAD to play
a key role in strengthening science and technology advice
in the UN system'®'. The proposal by the Secretary-General
for annual ministerial level assessments of progress towards
agreed development goals under the auspices of ECOSOC
and for ECOSOC to serve as a high-level development coop-
eration forum' could be a basis for considering how to posi-
tion these two entities to better contribute substantively.

3.2.2 Coordinating UN engagement on
innovation, development, and intellectual
property

The major reason why all the work undertaken in the UN
on these issues has not had sufficient impact is the lack of

45 See the submission by WIPO to the CIPIH
on incremental innovations, available at
http://www.who.int/intellectualproperty/submis-
sions/en/. Last accessed on 30 July 2005

48 Maskus and Reichman, 2004, p279

49 Pushing through such an agenda at the UN
General Assembly would be in line with the

G-77 website at http://www.g77.org/. Under the
Declaration, for example, the heads of state and
government urge the September UN General
Assembly discussions to “work expeditiously

46 See the range of studies commissioned
by the CIPIH, the level of policy discussions
and the range of stakeholders involved

47 Although the final outcome of the proc-
ess and its usefulness is not yet known, the
key point is that there is a multidisciplinary
debate taking place in the institution which is
the policy centre on issues of public health

proposals by the Secretary-General that the As-
sembly should have its authority restored and
should give focus to its substantive agenda

by concentrating on the major substantive is-
sues of the day (see para 161 of UN document
A/59/2005). The issues of innovation, devel-
opment and intellectual property are clearly

key substantive issues of the 21st century

%0 For details of the Summit which took place
in Doha, Qatar from 12-16 June 2005 see the
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towards integrating the development dimensions
in the rule making in the intellectual property
regime that is development oriented and that
facilitates the transfer of technology and knowl-
edge in developing countries...” (para 15(xiii)

51 See Juma and Yee-Cheong, 2005, p160

152 See paras 171 to 180 of UN document
A/59/2005 on the proposed reforms on ECOSOC


http://www.who.int/intellectualproperty/submis�sions/
http://www.g77.org/

coordination of the programme activities and policy research
in the UN system. The disconnect has been particularly dev-
astating with WIPO’s continued pursuit of the promotion of
intellectual property around the world despite the extensive
research work generated by other UN agencies raising seri-
ous problems with the system. According to the Secretary-
General, the UN, more than ever before, needs to develop and
implement its policies in the economic, social and cultural
fields in a coherent manner!*,

The key question is therefore not so much the necessary work
being done within the UN but how to organise the activities
of these organisations to ensure maximum impact. As already
noted, the specialisation approach has made it particularly
difficult to ensure coherence in the areca of innovation, devel-
opment, and intellectual property. The reforms proposed for
ECOSOC and referred to above in section 3.2.1 will certainly
help address this situation but they are not enough.

Apart from the reforms of the UN General Assembly and
ECOSOC, specific attention needs to be given to the role of
UNCTAD and CTSD. UNCTAD, in particular, stands in a
special position on these issues. Apart from its mandate and
its designation as coordinating agency on science, technol-
ogy and innovation issues, UNCTAD is charged with provid-
ing the intellectual support to the CTSD. However, over the
years the role of UNCTAD has been significantly eroded and
it is not clear that the proposed UN reforms would address
this problem. Apart from outside pressures, there is currently
a general haphazardness to the way UNCTAD is handling
intellectual property issues. The work in the joint project
with International Centre for Trade and Sustainable Develop-
ment (ICTSD) is, for example, disconnected from the work
on free and open source software as well as on traditional
knowledge, all of which are carried out by different divisions.
Developing countries in particular should consider whether
UNCTAD can continue to effectively play this important role
and if so, how to organise it to do so effectively, and if not,
then who can play that role. This might be the key question
in the long-term.

In this regard, the Secretary-General has also suggested that
in the long-term the problem of coordination will have to be
addressed by more radical reform!**. Such reform, he sug-
gests, could include grouping various UN agencies, funds
and programmes into tightly managed entities dealing respec-
tively with development, the environment and humanitarian
action. The reform might also involve eliminating or merging
the agencies, programmes and funds where there is compli-
mentary or overlapping mandates and expertise. In the area

of innovation, development, and intellectual property it is not
inconceivable that entities such as WIPO may be brought un-
der more direct supervision by the CSTD.

Coherence and coordination in the UN is, however, a double-
edged issue. There is just so much that the Secretariats of UN
organisations and other actors can do. Ultimately it comes
down to member states. Due to the incumbency problem in
this area, disconnected participation by developing countries
in international affairs may be seen as a good thing for de-
veloped countries. This is not, however, the case for devel-
oping countries. Efforts will therefore have to be made by
individual countries to address the major problem of lack of
coordination and coherence within and between developing
countries'”. Indeed, the UN Secretary-General has also em-
phasised this issue in his report on UN reform. In paragraph
200, he calls upon member states to coordinate their repre-
sentatives on the governing bodies of various UN agencies
to make sure that they pursue a coherent policy in assigning
mandates and allocating resources'¢.

In addition to the measures for improvements that have been
suggested over the years'’, thought should also be given by
these countries to emerging theoretical models such as the
nodal governance approach'®. This model, which could be
modified as appropriate, is being developed based on quite a
deep understanding of the tactics of the main drivers of the
current global ratcheting up of intellectual property standards.
Only with well thought out strategies and such a deep under-
standing of the organisational frameworks of the incumbents
can developing countries hope to make headway in this area.

3.2.3 The role of the wider UN at the
country level

Ultimately, whatever is done at the international level has to
be applied locally. Good policy-making also requires that in-
ternational discussions and negotiations are guided by local
requirements in different countries. Thus, in addressing the
challenges of innovation, development, and intellectual prop-
erty, the role of the UN entities at the national and local level
needs to be examined. While the international influence of
WIPO may be considerable, its influence on the key players
on development at the country level in developing countries
is extremely limited compared to, for example, the UNDP.

What then needs to be done in rethinking the UN coordination
mechanisms and their links to the country level mechanisms?
A start could be made with the resident coordinator system in
a country and the UN Development Group (UNDG), which
operates at a UN system wide level. Taking into account the

%3 See document A/59/2005 on system coherence
%4 See para 197 in UN document A/59/2005
% See Abdel Latif, 2005

57 See eg Abdel Latif, 2005

%8 See Drahos, 2004 where he discusses how
the nodal governance approach which has so

apply to traditional knowledge. This approach
could be considered more generally as well

%9 See paras 199 — 201 in UN document A/59/2005

successfully been used by the pharmaceutical

%6 See UN document A/59/2005
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proposed reforms by the Secretary-General'*’, this system
can play a particularly important role in addressing the chal-
lenges outlined in Part 2 of this paper. To do this, however,
there will need to be a better understanding of the impact of
intellectual property on the development efforts of the UN.
Such an understanding will ensure that the UNDG and the
resident coordinator system pay closer attention to the activi-
ties of, for example, WIPO in a country. A more coherent ap-
proach by the UN will also be an important step in helping
the countries themselves to start addressing these issues in a
comprehensive manner. Finally, this will also ensure that the
extensive work undertaken on innovation, development, and
intellectual property by other UN agencies reach the small,
but influential, intellectual property community, especially
intellectual property offices at the country level, which ap-
pear to be currently insulated from the wide research avail-
able from the UN.

3.3 The role of Non-UN international

institutions

Though the collectivity of the UN entities has the biggest con-
tribution to make in tackling the challenges we face in fash-
ioning a fair and balanced international governance system
on innovation, development, and intellectual property, other
multilateral institutions can make important contributions. In-
stitutional limitations in the UN as well as the difficulties such
as those that face UNCTAD mean that there is space for oth-
ers to contribute. Key institutions that are currently important
players in this area include multilateral institutions such as the
WTO and the World Bank, regional economic institutions as
well as intergovernmental think tanks such as the OECD and
the South Centre. I briefly examine here the contributions that
these various institutions can make in the efforts to build a bet-
ter governance system for innovation, development, and intel-
lectual property'®.

The WTO is probably the most important among the non-UN
institutions. The TRIPS Agreement concluded under its aus-
pices was the most radical change in the international intellec-
tual property system and the related issues of innovation and
development regulation in the 20" century. The changes intro-
duced by the TRIPS Agreement underlie, to a major extent,
the current tensions in the international system. Although there
are always temptations to argue that TRIPS should be taken
out of the WTO and put into WIPO, ‘where it belongs’, such a
move, apart from being very unlikely, will also not address the
problem. This approach assumes that WIPO has the exclusive
competence on intellectual property. As the preceding discus-
sion in this paper shows this is a false assumption.

The argument also fails to take into account the origins and
development of the international intellectual property system.
Foreign trade considerations have always underpinned the
developments in international intellectual property standards
starting with the Paris Convention in 1883 and the Berne Con-
vention in 1886. To think that somehow trade considerations
will be eliminated from intellectual property standard-setting
by taking TRIPS out of the WTO is to oversimplify. As an
economic institution, it is also difficult to see why, inherently,
the WTO cannot deal with intellectual property. Finally and
most importantly, to the extent that the TRIPS Agreements’
minimum standards principle coupled with the dispute settle-
ment system is one of the key challenges of our time, a reform
of the governance architecture for innovation, development,
and intellectual property must address the WTO.

From a strategic standpoint, the WTO and TRIPS may have
been a blessing in disguise. Because of TRIPS and the blunt-
ness given to its rules due to the use of trade-based retali-
ation measures, civil society has emerged to play a critical
role in the debate on intellectual property and development!®'.
TRIPS issues also underpin the growing intra and inter-insti-
tutional dialogue at the multilateral level on intellectual prop-
erty issues'®. The trade-related concept introduced by TRIPS
has helped other institutions, especially within the UN such
as WHO, to make a relatedness argument as a basis of their
work. Discussing governance reform in the context of TRIPS
therefore offers an important entry point and opportunity to
galvanise public opinion. At the same time, although the WTO
dispute settlement system remains largely untested in terms
of'its contribution to addressing some of the challenges of the
21% century governance of intellectual property, it may offer
some hope. Based on a review of the few cases on TRIPS that
have been litigated it is possible to suggest that there is scope
to use the system, with appropriate modifications, such as
collective retaliation, to address some of the actions of large
trading powers such as the USA. The gains that have been
made on the negotiation front by developing countries with
respect to TRIPS and CBD compared to progress at WIPO on
these issues, for example, also suggest that WTO may be an
important player on the reform agenda.

Consequently, among the components that constitute innova-
tion, development, and intellectual property policy-making at
the international level, the WTO can contribute in important
ways with respect to negotiations of new standards or a rene-
gotiation of TRIPS standards and rules, dispute settlement,
and to a limited extent research on innovation, development,
and intellectual property, and technical assistance.

The World Bank, the OECD and the South Centre can also

160 A fuller analysis of the reforms needed in non-
UN international institutions so that they can
contribute effectively is beyond the scope of this
paper, though | consider that such an analysis
is critical. A discussion on reforming the TRIPS
structure based on the idea that different sub-
ject matter and industries as well as countries
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need to be dealt with differently has started
within academic circles. See eg, Abbott 2005

61 n addition to the role of civil society organisa-
tions at WTO, it is civil society organisations
that have been most active on these issues in
other international fora such as WIPO, WHO
and FAO as well as on free trade agreements,

which came into this debate mostly because of
TRIPS. The TRIPS debate has also galvanised
funding for public interest groups on intellec-
tual property issues more than ever before

62 Abbott, 2005, p79. The creation of the CIPIH at

the WHO, for example, arose out of TRIPS-related
debates in the World Health Assembly in WHO



all play an important role. The significant research work that
has been undertaken by these institutions in the last few years
has been particularly critical in providing impetus to the de-
bate on these issues'®®. Though one may not agree with all
the findings of these institutions, their efforts to undertake
evidence-based policy research will be critical in the reform
process. As intergovernmental institutions, their research
findings carry important weight not only among their mem-
bers but also within the UN and WTO system. Although the
three institutions and other similar institutions suffer from
some of the same problems that the UN agencies suffer from,
they are much more dynamic. This, however, is not to sug-
gest that these institutions may themselves not be in need of
reform for them to contribute to the process.

4. Conclusion

Finally, there are important contributions to be made in the
policy debate and in areas such as technical assistance by
non-governmental organisations, particularly civil society
and various regional economic institutions. The advocacy
role of civil society is absolutely essential on moving the re-
form agenda forward in WIPO, in the UN more generally and
in the other international institutions such as the WTO, the
World Bank, OECD and the South Centre. This role is also
critical at the country level to ensure that the resident coordi-
nator system and the UNDG appropriately focus on intellec-
tual property issues. Regional institutions such as the Andean
Community can also play an important role in integrating the
approach to innovation, development, and intellectual prop-
erty!®.

Innovation, development, and intellectual property policy is
just too important in today’s knowledge society to be left to
the bureaucracies of intellectual property organisations such
as WIPO or intellectual property offices at the country level.
Critical engagement is required from all the relevant UN
agencies and entities, particularly those referred to in Annex,
to address the key challenges we face in governing the knowl-
edge society in the 21st century. Intellectual property is not
like health, education, food or agriculture. It is a form of busi-
ness regulation not a fundamental aspect of human needs. As
such it is a subordinate activity which should be modified, re-
viewed and restructured according to how it helps or hinders
meeting human needs. This is why those bodies dealing with
health, food, education and the like should have the internal
competence and ability to assess intellectual property rules
and their impact on the fundamentals and then play a major
role in promoting the kind of business regulation that will
help meet their fundamental development aims.

This in essence is why WIPO should not be the only, nor
even the lead, UN agency dealing with intellectual property
matters. Its lead function should remain in the technical areas
required to effectively manage the implementation of patents,
copyrights and other elements of an intellectual property re-
gime. Deciding on the shape and structure of the regime, the
detailed rules that shape it, the balance of interests to be met
and the measures by which it is judged requires a far wider
range of inputs than those from legal and technical groups
that make up the intellectual property community and which
dominate the practice of WIPO.

This is a historical moment in the UN and we must seize the
opportunity. It will be a long time to come before human-
ity has such a fortunate coincidence of events. 2005 and the
next few years is the period when the implementation of the
MDGs is being reviewed, when the most comprehensive and
far-reaching reform of the UN since its creation 60 years ago
is being undertaken, when the Doha development agenda is
entering a critical phase and when debate on a WIPO devel-
opment agenda has began. While all these processes provide
opportunities, positive results on the issue of innovation, de-
velopment, and intellectual property will only come from an
integrated approach not only by UN agencies but also by in-
dividual countries, particularly the developing and least-de-
veloped among them.

The following set of priorities and milestones will be impor-
tant parameters in moving forward the debate and action on
reforming knowledge governance and rethinking the role of
the UN in that process:

* The idea of specialisation in the UN over intellectual prop-
erty must be radically rethought. In particular, it will have
to be clearly understood that while WIPO has a role to
play and its reform is important, such reform is insufficient
to address the challenges of innovation, development, and
intellectual property in 21st century.

* The challenges highlighted in Part 2 of this paper as well as
other related challenges will have to be better understood
not only by institutions such as WIPO but more broadly by
all relevant UN entities and by countries, especially devel-
oping countries.

83 For information about the Bank and its intellec-
tual property and related research see http://www.
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worldbank.org, for OECD see http://www.oecd.org
and for South Centre http://www.southcentre.org

184 For discussion on this aspect
see Musungu et al, 2004


http://www.worldbank.org
http://www.oecd.org
http://www.southcentre.org164

* The key proposals in the WIPO development agenda ex- and NGOs will also have an important role to play. Civil

amined above in section 3.1 will have to be vigorously society , in particular will have an important role to play, in
pursued and implemented within the next 5 years at the ensuring that there is sufficient reform not only within the
latest if WIPO is to contribute more usefully to achieving UN but in other institutions including the WTO, the World
the MDGs by 2015. Bank, OECD, South Centre and others.

* The reform of the UN and the review of the MDGs imple- * For all these reforms to happen, a key factor will be better
mentation will have to result in better substantive outputs, coordination and coherence within and among developing
coordinated engagement of the UN entities on the issues countries, which are currently the only ones investing in
of innovation, development, and intellectual property and protection of the public interest in the area of innovation,
an amplified role of the UNDG and resident coordinator development, and intellectual property. Although these
system in addressing these issues if the governance frame- efforts are of immediate interest for these countries, they
work is to improve. also constitute an important global service.

* Non-UN international institutions, regional institutions
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Annex: Key UN bodies and the mandates
relevant to innovation, development,
and 1ntellectual property

The principal organs

The UN General Assembly

The General Assembly is the main deliberative, policy-making and representative organ of the United
Nations. It consists of representatives of all Member States, each of which has one vote. Among other
functions and powers the General Assembly may discuss any questions or any matters within the scope
of the Charter or relating to the powers and functions of any organs provided for in the Charter'®. The
General Assembly can also initiate studies and make recommendations for: promoting international co-
operation in the political field and encouraging the progressive development of international law and
its codification; promoting international co-operation in the economic, social, cultural, educational, and
health fields; and, assisting in the realisation of human rights and fundamental freedoms for all'é. The
Assembly also receives and considers the reports of other organs of the UN'®’.

The decisions of the Assembly are not legally binding but carry the weight of world opinion on major
international issues, as well as the moral authority of the world community. In his proposal for reform
the Secretary General has proposed to revitalise the General Assembly by among other things speed-
ing up its deliberative process and giving a focus to the substantive agenda of the General Assembly by

concentrating on addressing the major issues of the day'®®.

Economic and Social Council (ECOSOC) and The Commission on

Science and Technology for Development (CSTD)

ECOSOC is established under article 61 of the UN Charter'®. Its functions, which are set out in arti-
cle 62, include: making or initiating studies and reports about international economic, social, cultural,
educational, health, and related matters and making recommendations about any such matters to the
General Assembly, to the Members of the UN, or to the specialised agencies concerned; making rec-
ommendations for the promotion of respect for, and observance of, human rights and fundamental
freedoms for all; and preparing draft conventions for submission to the General Assembly about mat-
ters falling within its competence. Under article 64 of the Charter, ECOSOC can obtain regular reports
from the specialised agencies generally and with respect to the steps taken to implement its recommen-
dations. It can also communicate its observations on these reports to the General Assembly. ECOSOC’s
functions therefore involve coordination, policy review and policy dialogue.

In the reform proposals, the Secretary-General observes, however, that ECOSOC has often been rele-
gated to the margins of global economic and social governance'”. To address this situation he proposes
that that ECOSOC should serve as a high-level development cooperation forum'”'. The Secretary Gen-
eral hopes that ECOSOC will start to assert its leadership in driving a global development agenda and
be able to provide directions to various entities throughout the UN system.

85 See article 10 of the UN Charter 58 See paras 158-164 of UN document A/59/2005 170 See para 165 of UN document A/59/2005
1% See article 13 of the Charter % For further information about ECOSOC 7 See para 176 of document A/59/2005
167 See article 15 of the Charter and its activities see http://www.un.org/docs/

ecosoc/. Last accessed on 30 July 2005
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ECOSOC has several functional commissions including the CSTD!7. It was established in 1992 as
a result of the restructuring of the UN in the economic, social and related fields'”. Through this re-
structuring, the General Assembly abolished the former Intergovernmental Committee on Science and
Technology for Development (IGCSTD) and its subsidiary body, the Advisory Committee on Science
and Technology for Development (ACSTD) and replaced them by the CSTD. Both the IGCSTD and
ACSTD were created at the time of the UN Conference on Science and Technology for Development,
held in Vienna in 1979.

The Commission was established primarily to provide the General Assembly and ECOSOC with high-
level advice on relevant issues through analysis and appropriate policy recommendations or options in
order to enable those organs to guide the future work of the UN, develop common policies and agree on
appropriate actions. The Commission acts as a forum for:

* the examination of science and technology questions and their implications for development;

* the advancement of understanding on science and technology policies, particularly for developing
countries; and,

* the formulation of recommendations and guidelines on science and technology matters within the
UN system.

The Commission has 33 Member States elected by ECOSOC for a term of four years. Experts nominated
by their respective governments are expected to possess the necessary qualifications and professional
scientific knowledge. The Commission has eight members from African states; seven members from
Asian states; six members from Latin American and Caribbean states; four members from Eastern Euro-
pean states; and eight members from Western European and other states.

The Commission’s 2003-2004 work programme was based on the theme of promoting the application
of science and technology to meet the MDGs. The work programme included: improving the policy
environment for the application of science and technology to development; strengthening basic and
applied research in developing countries and international scientific networking; strengthening technol-
ogy support institutions and science advisory mechanisms; and, promoting universal Internet access at
affordable costs.

Finally, five regional economic commissions also operate under ECOSOC, namely: Economic Commis-
sion for Africa (ECA)'™, Economic Commission for Europe (ECE)!'”, Economic Commission for Latin
America and the Caribbean (ECLAC)'7, Economic and Social Commission for Asia and the Pacific
(ESCAP)'", Economic and Social Commission for Western Asia (ESCWA)!"8.

The International Court of Justice (ICJ)

The ICJ is the principal judicial organ of the UN. All members of the UN are ipso facto members of the
Court. It functions in accordance with the Statute of the Court'”. Apart from its powers to deal with cases
the Court also plays an important role in providing advisory opinions to the General Assembly and the

Security Council and other organs of the UN and specialised agencies in certain circumstances'®,

72The Human Rights Commission dealt with be- 74 See http://www.uneca.org/ 178 See http://www.escwa.org.lb/
low is also a functional commission of ECOSOC 175 See http://www.unece.org/ 179 See article 92 of the Charter
and is only dealt with separately for sake of clarity. )

76 See http://www.eclac.org/ 180 See article 96 of the Charter
73 See http://stdev.unctad.org/un/uncstd. . )
html#Preparation. Last accessed on 30 July 2005 See http://www.unescap.org/
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The specialised agencies

International Labour Organisation (ILO)

The ILO was founded in 1919 and is the only major body that survived the demise of the League of Na-
tions'®!. It is a specialised agency of the UN charged with formulating labour standards through conven-
tions and recommendations. One of ILO’s conventions is Convention (No 169) Concerning Indigenous
and Tribal Peoples in Independent States's?. This Convention has relevance to some of the issues being
discussed in the intellectual property debates such as traditional knowledge.

Food and Agriculture Organisation (FAO)

The FAO was established in 1945 as a specialised UN agency. Its purposes are to raise levels of nu-
trition, improve agricultural productivity, better the lives of rural populations and contribute to the
growth of the world economy'®. Its functions, as set out in Article 1 of its Constitution, include:

(a) to collect, analyse, interpret and disseminate information relating to nutrition, food and agriculture;
(b) to promote and, where appropriate, recommend national and international action with respect to -

« scientific, technological, social and economic research relating to nutrition, food and agriculture,

* the improvement of education and administration relating to nutrition, food and agriculture, and
the spread of public knowledge of nutritional and agricultural science and practice,

« the conservation of natural resources and the adoption of improved methods of agricultural pro-
duction,

« the improvement of the processing, marketing and distribution of food and agricultural products,

« the adoption of policies for the provision of adequate agricultural credit, national and international,

« the adoption of international policies with respect to agricultural commodity arrangements; and,

(c) to furnish such technical assistance as governments may request.

Currently, in addition to its significant research and technical assistance work, the FAO also administers
the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA)!'3 which es-
tablishes a framework for the conservation and sustainable use of plant genetic resources for food and
agriculture and, in particular, provides for a multilateral system for facilitated access and benefit sharing
for selected plant genetic resources. The Treaty framework provides an important pillar in the world
agricultural innovation system. Conceptually, the Treaty is based on the idea of sharing plant genetic
resources for food and agriculture and has an anti-appropriation clause where no intellectual property
should be granted over resources as received from the system.

There are also on-going discussions within the Commission on Genetic Resources for Food and Agricul-
ture on the possibility of an international framework on animal genetic resources as well as preliminary
discussions on effective international recognition of globally important agricultural heritage systems.

United Nations Educational, Scientific and Cultural Organisation (UNESCO)

UNESCO came into being in 1946 when its Constitution, signed in November 1945, came into force'®s.
The purpose of the Organisation is to contribute to peace and security by promoting collaboration among
the nations through education, science and culture in order to further universal respect for justice, for the
rule of law and for human rights and fundamental freedoms. To do this UNESCO is expected to, among
others:

« formulate and adopt international agreements as may be necessary to promote the free flow of
ideas by word and image;
* give fresh impulse to popular education and to the spread of culture; and,

81 See http://www.ilo.org/public/english/about/ 8 The FAO Conference, at its Thirty-first Session property issues have been part of FAO’s work
index.htm. Last accessed on 30 July 2005 (November 2001) adopted the Treaty through since the days of the International Undertak-
182 The text of the Convention is avail- Resolution 3/2001. For further infornjgtiorj on ing on Plant Genetic Resources in 1983.
able at http://www.unhchr.ch/html/menu3/b/62. the treaty as well as the status of ratlflcatloh, ap- 185 See also http://portal.unesco.org/en/
htm. Last accessed on 30 July 2005 proval, acceptance and accession see http//www. g, ohn URL_ID=15006&URL_DO=DO _
. fao.org/Legal/TREATIES/033s-e.htm. Last ac- TOPIC&URL SECTION=201 html
1% See the Preamble of the FAO Consti- cessed on 30 July 2005. Note, however, that - '
tution and also http://www.fao.org/ plant genetic resources and related intellectual
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* maintain, increase, and diffuse knowledge.

Under its auspices, at least 26 legal instruments'® have been concluded ranging from the Agreement for
Facilitating the International Circulation of Visual and Auditory Materials of an Educational, Scientific
and Cultural Character in 1948 to the Universal Copyright Convention in 1952, the Rome Convention
for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations (jointly with
WIPO and ILO) in 1961, the Convention Concerning the Protection of the World Cultural and Natural
Heritage in 1972 to the Convention for the Safeguarding the Intangible Cultural Heritage in 2003'%".
Currently, there are also on-going negotiations on a Draft Convention on the Protection of the Diversity
of Cultural Contents and Artistic Expressions.

World Health Organisation (WHO)

WHO which came into being in 1948 as a specialised UN agency was established with the objective
of working towards the attainment by all peoples of the highest possible level of health'®. To meet this
objective it was tasked with at least 22 functions including:

* to act as the directing and coordinating authority on international health work;

* to stimulate and advance work to eradicate epidemic, endemic and other diseases;

* to promote, in co-operation with other specialised agencies where necessary, the improvement of
nutrition, housing, sanitation, recreation, economic or working conditions and other aspects of
environmental hygiene;

* to promote co-operation among scientific and professional groups which contribute to the ad-
vancement of health;

* to propose conventions, agreements and regulations, and make recommendations with respect to
international health matters and to perform such duties as may be assigned thereby to the Organi-
sation and are consistent with its objective;

* to promote and conduct research in the field of health; and,

* to develop, establish and promote international standards with respect to food, biological, pharma-
ceutical and similar products.

Currently, in addition to its significant research and fieldwork related to the development of medicines,
WHO has been working on issues related to intellectual property and public health. In this context, the
WHO Secretariat participated actively in the debates leading to the adoption of the Doha Declaration
on the TRIPS Agreement and Public Health as well as the follow-up processes and negotiations. The
organisation has also been involved in a significant amount of work at the regional and country level
including the provision of technical assistance on matters on intellectual property and public health.

There have also been significant discussions on intellectual property and public health issues in the last
three or so World Health Assemblies (WHA), WHO’s highest decision making body. These discussions
culminated in 2003 with the Resolution on Intellectual Property Rights, Innovation and Public Health
mandating the formation of the Commission on Intellectual Property Rights, Innovation and Public
Health (CIPIH)". The CIPIH’s mandate is to:

“Collect data and proposals from different actors involved and produce an analysis of intellectual
property rights, innovation, and public health, including the question of appropriate funding and
incentive mechanisms for the creation of new medicines and other products for the diseases that
disproportionately affect developing countries...”

Finally, there is also important work that is being undertaken under the Human Genetics Programme
on the impact of gene patents on access to genetic technologies in developing countries as a follow-up
to the Genomic and World Health report which identified intellectual property as a factor affecting the
accessibility of the results of genomic research'®. It is under this programme that in 2005 the Report on
“Genetics, Genomics and the Patenting of DNA: Review of Potential Implications for Health in Devel-
oping Countries” was prepared'’.

18 For full details on these instruments see the 8 See http://www.who.int 190 The Advisory Committee on
UNESCO website, given in footnote above 1 See http://www.who.int/intellectualprop- Health Research, 2002

87 Some of the Conventions such as the Rome erty/en/. Last accessed on 30 July 2005 91 See Human Genetics Programme, WHO, 2005
Convention, however, are administered by WIPO
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International Telecommunication Union (ITU)

The ITU which predates the UN became a specialised agency in 1947'%2. The role of ITU is to provide
a forum for coordinating the operation of telecommunication networks and services and advance the
development of communications technology. Under its Constitution the ITU has a number of purposes
including:

* to maintain and extend international cooperation between all its Member States for the improve-
ment and rational use of telecommunications of all kinds;

* to promote and offer technical assistance to developing countries in the field of telecommunica-
tions, and also to promote the mobilisation of the material, human and financial resources needed
to improve access to telecommunications services in such countries;

* to promote the development of technical facilities and their most efficient operation, with a view to
improving the efficiency of telecommunication services, increasing their usefulness and making
them, so far as possible, generally available to the public;

* to promote the extension of the benefits of new telecommunication technologies to all the world’s
inhabitants; and,

* to promote, at the international level, the adoption of a broader approach to the issues of telecom-
munications in the global information economy and society, by cooperating with other world and
regional intergovernmental organisations and those non-governmental organisations concerned
with telecommunications.

Apart from its various activities which relate to intellectual property and to innovation and development
together with the UN, the ITU has been playing an important role in the World Summit on Information
Society (WSIS)!*. The WSIS process, which takes place in two phases, is a critical process in the infor-

mation and communications technology (ICT) sector.

United Nations Industrial Development Organisation (UNIDO)

The constitution of UNIDO to be set up as specialised agency of the UN was adopted in 1979. In this
UNIDO’s primary objective was established as the promotion and acceleration of industrial develop-
ment in the developing countries with a view to assisting in the establishment of a new international
economic order as well as the promotion of industrial development and co-operation on global, regional
and national, and sectoral levels'”. Among the 14 functions of UNIDO under its constitution are to:

* encourage and extend, as appropriate, assistance to the developing countries in the promotion and
acceleration of their industrialisation, in particular in the development, expansion and modernisa-
tion of their industries;

* promote and encourage the development and use of planning techniques, and assist in the formula-
tion of development, scientific and technological programmes and plans for industrialisation;

* encourage and assist in the development of an integrated and interdisciplinary approach towards
accelerated industrialisation of the developing countries; and,

* promote, encourage and assist in the development, selection, adaptation, transfer and use of in-
dustrial technology, with due regard for socio-economic conditions and specific requirements
of industry concerned with special reference to the transfer of technology from industrialised to
developing countries as well as among developing countries.

UNIDO has undertaken and continues to undertake critical work relating to innovation and develop-
ment including addressing the relevant intellectual property issues. The organisation, among others,
has programmes on industrial governance, investment and technology promotion and industrial com-
petitiveness. In a new book, the outgoing UNIDO Director-General addresses the issue of economic
development and UN reform in the context of UNIDO’s work where intellectual property issues are
discussed'®.

92 See http://www.itu.int/aboutitu/index.html process was initiated by UN Resolu- 19 See http://www.unido.org/
19 See http://www.itu.int/wsis/. The WSIS tion 56/183 of 21 December 2001 1% Magarinos, 2005
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Programmes and Funds

United Nations Conference on Trade and Development (UNCTAD)

UNCTAD was established by UN General Assembly resolution in 1964 with, inter alia, the principal
functions to:

* promote international trade, especially with a view of accelerating economic development, particu-
larly trade between countries at different stages of development, between developing countries
and between countries with different systems of economic and social organisation, taking into
account the functions performed by the existing international organisations;

* promote principles and policies on international trade and related problems of economic develop-
ment;

» make proposals for putting the said principles and policies into effect and to take such other steps
within its competence as may be relevant to this end, having regard to differences in economic
systems and stages of development;

« generally, to review and facilitate co-ordination of the activities of other institutions within the UN
systems in the field of international trade and related problems of economic development, and in
this regard to co-operate with the General Assembly and ECOSOC; and,

* initiate action, where appropriate, in co-operation with the competent organs of the UN for the
negotiation and adoption of multilateral legal instruments in the field of trade, with due regard to
the adequacy of existing organs of negotiation and without duplication of their activities!®.

In December 2002, the UN Executive Committee for Economic and Social Affairs designated UNCTAD
as the lead entity for science, technology, and innovation within the UN system'?’. In addition, UNCTAD
provides the intellectual support to the CSTD, which is the main organ in ECOSOC for science and
technology.

UNCTAD has, over the years, played a key role in international trade and intellectual property matters
and has, in particular, conducted fundamental work relating to intellectual property and development in-
cluding the relationship between intellectual property and technology transfer'®®. UNCTAD also played
an important role during the negotiations between the UN and WIPO about the Agreement between the
UN and WIPO. In the period leading to the adoption of the TRIPS Agreement and in many respects
thereafter, UNCTAD’s work on intellectual property has, however, been somewhat limited. This trend
has been attributed to there being a deliberate effort by key players to sideline UNCTAD on these issues
because UNCTAD had served as an important forum for developing countries to develop strategies and
analytical work which demonstrated the serious negative consequences for technology development and
related objectives that arose from the existing intellectual property regimes'®”.

UNCTAD?’s current work related to intellectual property is in the context of other policy areas and/or in col-
laboration with other organisations. For example, there is significant work focusing on traditional knowl-
edge as well as on free/open source software and related issues. On the collaboration side, UNCTAD has
over the last few years conducted a quite successful joint capacity building project on intellectual property
rights and sustainable development with the International Centre for Trade and Sustainable Development
(ICTSD). This project has been responsible for a large number of research outputs as well as important
meetings and conferences such as the Bellagio series on intellectual property and development®®.

At UNCTAD XI, the Sao Paulo Consensus®' reinforced UNCTAD’s work in this area by tasking it with
the role of:

* addressing issues of particular concern to developing countries and least-developed countries
(LDCs) including the implementation and interpretation of TRIPS in a manner supportive of public

health??;
1% See http://www.unctad.org 200 Among the publications that have been pro- specific research papers. For full information
197 See Juma and Yee-Cheong, 2005, p160 duced under this project are the The Resource about the outputs of this project see http://www.
198 See UNCTAD and ICTSD 92005 P Book on TRIPS and Development and the iprsonline.org/unctadictsd/projectoutputs.htm.
ee an P ; A
. " : ’ policy discussion paper on “Intellectual Prop- 201 See document UN DOC. TD/410
in addition to earlier work erty Rights: Implications for Development”. 202 )
19 Braithwaite and Drahos, 2000, p68 This is in addition a significant number of issue See para 68 of the Sao Paulo Consensus
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+ undertake analysis of the development dimension on intellectual property and TRIPS*®; and,
« undertake analysis on trade and development aspects of open and collaborative projects, including
open source software, focussing on the development dimension.

United Nations Environmental Programme (UNEP)

UNEP was established by the UN General Assembly resolution in 1972%* as a programme whose Gov-
erning Council would have some of the following main functions and responsibilities:

* to promote international co-operation in the field of the environment and to recommend, as appro-
priate, policies to this end;

* to provide general policy guidance for the direction and co-ordination of environmental pro-
grammes within the UN system; and,

* to promote the contribution of the relevant international scientific and other professional commu-
nities to the acquisition, assessment and exchange of environmental knowledge and information
and, as appropriate, to the technical aspects of the formulation and implementation of environ-
mental programmes within the UN system.

UNEP is mandated to work on a range of issues relating to intellectual property, including access and
benefit sharing, technology transfer and, more generally, trade and development. UNEP’s work on ac-
cess and benefit sharing is carried out in support of the Convention on Biological Diversity. Central
to UNEP’s activities is also the development and transfer of environmentally-sound technologies and
know-how. At UNEP’s 23rd Governing Council, Ministers noted “that the promotion and provision of
technology support and capacity-building in environment-related fields for developing countries as well
as countries with economies in transition remain an important component of the work of the United
Nations Environment Programme”®. Technology transfer is similarly highlighted in UNEP’s Bali Stra-
tegic Plan®, which aims “to promote, facilitate and finance, as appropriate, access to and support of
environmentally sound technologies and corresponding know-how, especially for developing countries
as well as countries with economies in transition”.

References to the development and transfer of technology also turn up in numerous decisions of UNEP’s
Governing Council on specific issues such a water, climate change and biodiversity. UNEP is mandated
more generally to work on issues of trade and development. Its Governing Council has stressed that “the
environmental perspective should be taken into account in both the design and the assessment of macro-
economic policy-making” and that trade and environment policies — including presumably those relating
to intellectual property — should be “mutually supportive””.

Intellectual property related work has also been undertaken by UNEP’s Division of Policy Development
and Law, and the Division of Technology, Industry and Economics.

United Nations Development Programme (UNDP)

UNDP was established in 1965, on the recommendation of ECOSOC, through a UN General Assembly
resolution by combining the then Expanded Programme of Technical Assistance and the Special Fund in
a programme to be known as the UNDP?%. Probably the best known UN programme, UNDP is consid-
ered the UN’s global development network, with the aim of connecting countries to knowledge, experi-
ence and resources. UNDP currently has field presence in 166 countries around the world*®.

Some of the current key programme areas relevant to issues of innovation, development and intellectual
property include capacity development, knowledge networking, information and communications tech-
nology, human development reports and South-South cooperation. More specifically UNDP has various
programmes and activities related to innovation, development, and intellectual property. For example,
both the 1999 Human Development Report, which focused on globalisation, and the 2001 Report, which
focused on new technologies, addressed the questions of innovation and governance of the knowledge
economy including intellectual property issues. UNDP also has an ongoing project on TRIPS and access

203See para 101

able at http://www.unep.org/GC/GC23/ 2029 (XX) of 22 November 1965

204 See General Assembly Resolu- 206 See UNEP document UNEP/GC.23/6/Add.1 209 Detailed information about UNDP,

tion 2997 (XXVII) of 1972

25The proceedings of the meeting are avail-

its country offices and its work is avail-

207 See UNEP ing C: il Decision 21/14
ee governing ounct Decision able at http://www.undp.org/

208 See General Assembly Resolution
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to HIV/AIDS generic medicines?'. Other related work by UNDP includes publications on making global
trade work for people?'! and on global public goods?".

Joint United Nations Programme on AIDS (UNAIDS)

UNAIDS’ mission is to lead, strengthen and support an expanded response to HIV and AIDS that in-
cludes preventing transmission of HIV, providing care and support to those already living with the virus,
reducing the vulnerability of individuals and communities to HIV and alleviating the impact of the epi-
demic?®. It has ten co-sponsor organisations namely: Office of the United Nations High Commissioner
for Refugees (UNHCR), United Nations Children’s Fund (UNICEF), the World Food Programme
(WFP), UNDP, UNESCO, WHO, the World Bank, United Nations Population Fund (UNFPA), United
Nations Office on Drugs and Crime (UNODC) and ILO.

Though focused on HIV/AIDS, UNAIDS has been involved in work and debates on innovation and
development including the debates on intellectual property and the effects on access to HIV/AIDS treat-
ments. One of the important contributions of UNAIDS in this area has been the development, together
with the OHCHR, of the International Guidelines on HIV/AIDS and Human Rights?'*. Revised Guide-
line 6, in particular, provides up-to-date policy guidance that is based on current scientific progress,
international law and best practice at country level including guidance on intellectual property issues.

Research and Training Institutes

United Nations Research Institute for Social Development (UNRISD)

UNRISD was established in 1963 to conduct research into problems and policies of social development
and relationships between various types of social development and economic development during dif-
ferent phases of economic growth?'5, UNRISD was created as part of the first UN Development Decade.
Over the years UNRISD has undertaken significant work of relevance to the questions of innovation,
development, intellectual property and its current activities reflect a continuing trend. One of UNRISD’s
current research programmes is on technology, business and society. The programme aims at examining
the politics and economics of efforts to ensure that new technologies are used in socially responsible
ways.

United Nations University (UNU)

The UN University was established in 1973 to contribute, through research and capacity building, to
efforts to resolve the pressing global problems that are the concern of the UN, its Peoples and Member
States?'¢. Operating as an academic institution, UNU has an extensive research community. Among its
current key areas of focus are: development which covers topics such as globalisation and development;
science, technology and society which covers topics such as innovation, software technology and food
and nutrition; and governance which covers topics such as human rights'’. There is also coverage of
global public goods as a cross-cutting issue.

One of the research and training institutes under UNU is UNU/INTECH which is located in Maastricht
in the Netherlands?'®. INTECH focuses on the role of new technologies and innovation in the develop-
ment process. The current research of INTECH focuses on the following three areas: global governance
of innovation; designing the knowledge economy; and innovation for development®'°.

210 Personal communication with Dav- www.unaids.org/en/in+focus/hiv_aids_hu- 218 See http://www.intech.unu.edu/
id Luke, UNDP, 27 July 2005. man_rights/international_guidelines.

219 Details of these programmes including pub-
211 UNDP et al, 2003 asp. Last accessed on 30 July 2005 prog 9P

lications are available at http://www.intech.unu.
212G Kaul et al, 2003 215 See http://www.unrisd.org/ edu/research/current_research/innovation/in-

. novation.php. Last accessed on 30 July 2005
213 See hitp://www.unaids.org 216 See http://www.unu.edu/ php Yy

24The Guidelines are available at http:// *'"See http:/fwww.unu.edu/unu.htmi
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Other UN entities

Human Rights Bodies including the Olffice of the United Nations High Commissioner for
Human Rights (OHCHR)

The main UN human rights bodies and organisations include:

a) The Commission on Human Rights (CHR) — the CHR was established in 1946 as the principal
human rights forum to set standards for the conduct of States and to act as a forum to voice and
address human rights concerns. The Commission has appointed some 40 human rights investiga-
tors — known as Special Rapporteurs — who monitor the enjoyment of human rights throughout the
world. An example is the Special Rapporteur on the right to health;

b) Human rights treaty monitoring bodies — each of the seven main human rights treaties have monitor-
ing-bodies made up of between 10 and 21 independent experts who have the function of: monitoring
compliance to the treaties by States parties; examining petitions by individuals alleging non-compli-
ance by a State party; and, interpreting the provisions of the treaty. Examples include the Commit-
tee on Economic, Social and Cultural Rights (CESCR), the Human Rights Committee (HRC) and
the Committee on the Rights of the Child (CRC); and,

c¢) The High Commissioner for Human Rights — the High Commissioner, established in 1993 under
General Assembly resolution 48/141, is the international human rights ombudsman with the respon-
sibility for protecting and promoting all human rights for all. The High Commissioner is supported
by the Office of the High Commissioner for Human Rights (OHCHR).

In the last decade, there has been a clearly discernible trend within UN human rights bodies to examine
and explore the implications of intellectual property for the protection and promotion of human rights.
For example, the High Commissioner in 2001 submitted a report on the “Impact of the Agreement on
Trade-Related Aspects of Intellectual Property Rights on the enjoyment of human rights™?®. The Special
Rapporteur on the right to health, Paul Hunt, undertook a mission to the WTO in 2003 which addressed
the impact of the TRIPS Agreement and other WTO rules on human rights??!. Since then, the Special
Rapporteur has raised concerns about intellectual property protection with particular countries. For
example, in 2004 and 2005, Mr Hunt reminded both the Peruvian and the US governments of their legal
obligations in relation to the right to health in the context of negotiating a free trade agreement, including
strong rules on patents, between the two countries?®?. In 2003, the Special Rapporteurs on globalisation
and human rights also addressed the issue of intellectual property and human rights?*.

In April 2005, the CHR adopted a resolution on the right of everyone to the enjoyment of the high-
est attainable standards of physical and mental health. Recalling the Doha Declaration on the TRIPS
Agreement and Public Health, the CHR stressed?*:

“The importance of monitoring and analyzing the pharmaceutical and public health implications
of relevant international agreements, including trade agreements, so that States can effectively
assess and subsequently develop pharmaceutical and health policies and regulatory measures
that address their concerns and priorities, and are able to maximize the positive and mitigate the
negative impact of those agreements, while respecting all international obligations applicable to
them.”

The human rights treaty bodies have also been working on issues about the effect of intellectual property
protection — and trade rules more generally — on the enjoyment of human rights. In their dialogue with
individual States, the CESCR and the CRC have recommended on separate occasions that Costa Rica,

220 See document E/CN.4/2001/13, avail- rights obligations”, Press statement, 5 July 2004; tion and human rights, J. Oloka-Onyango and
able at http://www.ohchr.org/docu- “US-Peru negotiations for a free trade agree- D. Udagama, Sub-Commission on the Promo-
ments/dpage_e.aspx?s=115 ment: Special Rapporteur on right to health tion and Protection of Human Rights, E/CN.4/
21Gge d t E/CN.4/2004/49/Add 1, reminds parties again of their human rights Sub.2/2003/14. Available at http://ap.ohchr.
e cocumen obligations”, Press statement, 15 July 2005 org/documents/dpage_e.aspx?su=11&s=60.

available at http://www.ohchr.org/docu-
p 9 Last accessed on 29 July 2005

ments/dpage_e.aspx?s=115 223 See United Nations, “Globalization and its
2224JS-Peru negotiations: Special Rapporteur impact on the full enjoyment of human rights”, 224 See resolution E/CN.4/RES/2005/24,
Report of the Special Rapporteurs on globaliza- available at http://www.ohchr.org
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El Salvador, Nicaragua, Ecuador and the Philippines take into account their human rights obligations
when negotiating free trade agreements with the USA??». The HRC recently urged Uganda to adopt com-
prehensive measures to allow a greater number of persons suffering from HIV/AIDS to obtain adequate
treatment. Although not specifically mentioned, it is considered that this meant the adoption, among
other measures, of appropriate intellectual property rules and the use of TRIPS flexibilities.

In 2001, the CESCR adopted a statement on “Human rights and intellectual property”** and since then
has been working on an explanation of the right to benefit from the moral and material interests resulting
from scientific, literary or artistic production.

The Convention on Biological Diversity (CBD)

The Convention on Biological Diversity (CBD) was adopted in 1992 under the auspices of UNEP when
150 government leaders signed it at the Rio Earth Summit. The Convention, which is administered by
the CBD Secretariat, is dedicated to promoting sustainable development and was adopted as a practi-
cal tool for translating the principles of Agenda 21 into action®”’. In 1999, the Cartagena Protocol on
Biosafety was adopted within the framework of the Convention to address issues related to biotechnol-
ogy. The work related to the CBD is undertaken in the context of the Conference of Parties (COP), the
Scientific Body, the Working Group on Article 8(j), the Working Group on Access and Benefit Sharing
(ABS) and the Working Group on Review of Implementation.

The CBD at various COPs has been discussing issues relating to intellectual property. The Bonn Guide-
lines on Access and Benefit Sharing on the basis of which the Working Group on ABS has been man-
dated to claborate and negotiate an international regime on ABS covers issues related to intellectual
property. The Working Group on ABS is expected to carry out its work in collaboration with the Working
Group on Article 8(j), which deals with indigenous communities’ issues. In this context, there has been
a clear trend at the CBD to elaborate and consolidate an ABS regime as well as to explore the conditions
under which the use of existing intellectual property rights can contribute to reaching the objectives of
the CBD.

In addition to the work on ABS and related issues the CBD also has an extensive work programme on
technology cooperation and transfer?.

The World Intellectual Property Organisation (WIPO)*

WIPO came into being in 1970 when the Stockholm Convention came into force, and subsequently
a specialised agency of the UN in 1974°%, Under the Agreement between the UN and WIPO, the UN
recognised WIPO:

“[A]s a specialized agency and as being responsible for taking appropriate action in accordance with
its basic instrument, treaties and agreements administered by it, inter alia, for promoting creative
intellectual activity and for facilitating the transfer of technology related to industrial property to
the developing countries in order to accelerate economic, social and cultural development, sub-
ject to the competence and responsibilities of the United Nations and its organs, particularly the
United Nations Conference on Trade and Development, the United Nations Development Pro-
gramme and the United Nations Industrial Development Organisation, as well as of the United
Nations Educational, Scientific and Cultural Organisation and of other agencies within the United
Nations system.”

WIPO currently administers 23 treaties including the WIPO Convention®. The various treaties can be
divided into three main categories, namely:

« intellectual property protection treaties — treaties that define international substantive standards on

intellectual property;
2253D-Trade Human Rights and Equitable Rights, 2001 (E/C.12/2001/15) latter amendments are not yet in force. For
Economy, “United Nations Children’s Com- 27 See hitp://www.biodiv.or details see WIPO document A/39/2, 24 Febru-
mittee warns about FTA threats to afford- - p T 9 ary 2003, available at http://www.wipo.int/docu-
able medicines and social services for the See http://www.biodiv.org/pro- ments/govbody/wo_gb_ab/doc/a_39_2.doc
poor”, June 2005, http://www.3dthree.org grammes/cross-cutting/technology/ 2% For details of the various treaties
226 United Nations, Human Rights and Intel- #*The Convention was signed in Stockholm and the contracting parties to each see,
lectual Property, Statement by the Com- on 14 July 1967 and has since been amended www.wipo.int/treaties/index.html
mittee on Economic, Social and Cultural twice; on 28 September 1979 and in 2003. The
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« global protection system treaties — treaties establishing procedural rules mainly aimed at ensur-
ing that one international registration or filling of an industrial property will have effect in all the
countries party to the relevant treaties; and,

« classification treaties — treaties which create classification systems aimed at organising information
concerning inventions, trademarks and industrial designs through an indexed system.?!

In addition, to these existing treaties there are current negotiations and/or discussions on a Draft Sub-
stantive Patent Law Treaty (SPLT), a proposed treaty on the protection of broadcasting organisations, a
Trademark Law Treaty (TLT), and discussions on intellectual property and genetic resources, traditional
knowledge and folklore which could result into a treaty or treaties on these issues falling in the first
category of treaties described above.

Finally, starting at the WIPO General Assembly in 2004, there are on-going discussions on the establish-
ment of a WIPO development agenda under which it has been proposed, among other things, to:

« establish a WIPO Standing Committee on Intellectual Property and Technology Transfer??;

* elaborate and negotiate a treaty on access to knowledge and technology**;

« formulate and adopt principles and guidelines for the development and implementation of techni-
cal assistance*,

» establish an independent WIPO Evaluation and Research Office (WERO)**;

* take measures to ensure wider participation of civil society and public interest groups in WIPO>¢;

« formulate and adopt principles and guidelines for norm-setting in WIPO and undertake evidence
based “Development Impact Assessments” (DIAs)*7;

« strengthen the strategic use of the intellectual property system including its flexibilities, for devel-
opment, including the creation of a WIPO Partnership Programme®*;

» commence exploratory work on defining and separating the WIPO Secretariat’s technical assist-
ance and capacity building functions from norm-setting related functions®’; and

* developing indicators and benchmarks for the evaluation of WIPO technical assistance*®.

* WIPO is a Specialised Agency

21 For a description of these treaties see 23 WIPO document WO/GA/31/11 238 See the proposal by the USA,
the WIPO website http://www.wipo.int. 23 \WIPO documents WO/GA/31/11 and 1IM/1/4 WIPO document [IM/1/2
Also see Musungu and Dutfield, 2003 239 \WIPO document 1IM/1/4

25 WIPO document [IM/1/4
232 See proposal by the GoFD, WIPO 236 240\N|PO document 1IM/1/4
document WO/GA/31/11 WIPO document WO/GA/31/11 and 1IM/1/4

27WIPO document [IM/1/4

35


http://www.wipo.int

Acronyms

A2K
ABS

ACSTD

CBD
CHR
CIPIH

CESCR

Ccop
CRC
CSTD

DIA
ECA
ECE
ECLAC

ECOSOC

ESCAP

ESCWA

EU
FAO
FTAs
FTC

Access to knowledge
Access and benefit sharing

Advisory Committee on Science and

Technology for Development
Convention on Biological Diversity
Commission on Human Rights

Commission on Intellectual Property
Rights, Innovation and Public Health

UN Committee on Economic, Social and
Cultural Rights

Conference of the Parties
Committee on the Rights of the Child

ECOSOC Commission on Science and

Technology for Development
Development Impact Assessment

UN Economic Commission for Africa
UN Economic Commission for Europe

UN Economic Commission for Latin

America and the Caribbean

United Nations Economic and Social

Council

UN Economic and Social Commission for
Asia and the Pacific

UN Economic and Social Commission for

Western Asia

European Union

Food and Agriculture Organisation
Free Trade Agreements

Federal Trade Commission (USA)

HRC
IAC
ICJ
ICT
ICTSD

IGCSTD

M
ILO
ITPGRFA

ITU
LDC
MDGs
NGO
OECD

OHCHR

PAC

PCIPD

PCT

SCTT

SPLT
TACD
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Human Rights Commission

WIPO Industry Advisory Commission
International Court of Justice

Information and communications technology

International Centre for Trade and

Sustainable Development

Intergovernmental Committee on Science

and Technology for Development
Inter-Sessional Intergovernmental Meeting
International Labour Organisation

International Treaty on Plant Genetic

Resources for Food and Agriculture
International Telecommunication Union
Least-developed country

Millennium Development Goals
Non-governmental organisation

Organisation for Economic Cooperation

and Development

Office of the High Commissioner for
Human Rights

WIPO Policy Advisory Commission

Permanent Committee on Cooperation

for Development Related to Intellectual
Property
Patent Cooperation Treaty

Standing Committee on Intellectual

Property and Technology Transfer
Substantive Patent Law Treaty

Trans-Atlantic Consumer Dialogue



TLT
TRIPS

UK

UNAIDS
UNCTAD

UNDG
UNDP
UNEP
UNESCO

UNFPA
UNHCR

UNICEF

UNIDO

Trade Mark Law Treaty

Agreement on Trade-Related Aspects
of Intellectual Property Rights

United Kingdom
United Nations
Joint United Nations Programme on AIDS

United Nations Conference on

Trade and Development

United Nations Development Group
United Nations Development Programme
United Nations Environment Programme

United Nations Educational, Scien-

tific and Cultural Organisation
United Nations Population Fund

United Nations High Com-
missioner for Refugees

United Nations Children’s Fund

United Nations Industrial De-

UNODC

UNRISD

UNU

UNU-
INTECH

USA
USPTO
WERO
WFP

WGTTT

WHA
WHO
WIPO
WSIS
WTO
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velopment Organisation
United Nations Office on Drugs and Crime

United Nations Research Insti-

tute for Social Development

United Nations University

Institute for New Technologies

United States of America

United States Patents and Trademarks Office
WIPO Evaluation and Research Office
World Food Programme

WTO Working Group on Trade
and Transfer of Technology

World Health Assembly

World Health Organisation

World Intellectual Property Organisation
World Summit on the Information Society

World Trade Organisation
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