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Executive Summary

This Joint Submission examines the Nagoya Protocol on access and benefit sharing arising from the
use of genetic resources. The new treaty was adopted in October 2010.

The central purpose of this Submission is to highlight substantive and procedural injustices in the
Protocol, in relation to Indigenous peoples’ human rights. These injustices detract from the legitimacy
or validity of the Profocol and, therefore, merit serious attention and redress.

The importance of achieving an effective international regime on access and benefit sharing is beyond
question. In relation to Indigenous peoples, such a regime must include a principled framework that
fully safeguards their human rights and respects their right to full and effective participation.

Indigenous peoples and local communities continue to face dispossession and “biopiracy” in relation to
their lands and resources. In the context of the Protocol, biopiracy refers to the unauthorized
commercial or other use by third parties of genetic resources and traditional knowledge without
sharing the benefits.

Indigenous peoples have an essential role in safeguarding biodiversity that benefits humankind. By
respecting and protecting their rights, biodiversity objectives are strengthened.

The new Protocol implements a central objective of the 1992 Convention on Biological Diversity. In
regard to the objective of benefit sharing, the Convention requires that such sharing be “fair and
equitable ... taking into account all rights”. States are required to exploit their own genetic resources
“in accordance with the Charter of the United Nations and the principles of international law”.

These essential obligations were not respected or fulfilled in the Protocol, when addressing the rights
of Indigenous peoples and local communities.

In regard to the Nagoya Protocol, substantive injustices include inter alia the following:

* Indigenous peoples’ human rights concerns were largely disregarded, contrary to the Parties’
obligations in the Charter of the United Nations, Convention and other international law;

* progressive international standards, such as the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) were not fully respected — despite the obligation in the Protocol that it
be implemented “in a mutually supportive manner with other international instruments”;

 repeated use of ambiguous and questionable phrases, such as “subject to national legislation” and “in
accordance with national legislation” is not consistent with the requirement that national legislation be
supportive of the “fair and equitable” objective of benefit sharing;

* excessive reliance on national legislation is likely to lead to serious abuses, in light of the history of
violations and the Protocol’s lack of a balanced framework;

» the phrase “indigenous and local communities” is used throughout the Protocol, even though
“indigenous peoples” is the term now used for such peoples in the international human rights system.
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Such denial of status often leads to a denial of self-determination and other rights, which would be
discriminatory;

* inregard to access and benefit sharing of genetic resources, only “established” rights — and not other
rights based on customary use — appear to receive some protection under domestic legislation. Such
kinds of distinctions have been held to be discriminatory by the Committee on the Elimination of
Racial Discrimination;

» “established” rights might only refer to situations where a particular Indigenous people or local
community can demonstrate that its right to genetic resources is affirmed by domestic legislation,
agreement or judicial ruling. This would be a gross distortion of the original intent. Massive
dispossessions could result globally from such an arbitrary approach inconsistent with the Convention;

» “prior and informed consent” of Indigenous peoples was included in the Protocol, along with
questionable and ambiguous terms that some States are likely to use to circumvent the obligation of
consent;

* lack of Parties’ commitment to ethical conduct is exemplified by the Tkarihwaié:ri Ethical Code of
Conduct, adopted by the Conference of the Parties — which Code stipulates that it “should not be
construed as altering or interpreting the obligations of Parties to the Convention ... or any other
international instrument” or altering domestic laws and agreements.

In regard to the Nagoya Protocol, procedural injustices include inter alia the following:

* The procedural dimensions of Indigenous peoples’ right to “full and effective participation” were not
respected during the negotiations of the Protocol and in its final text;

* in relation to the formulation and adoption of national legislation and other measures, the democratic
requirement of “full and effective participation” of Indigenous peoples and local communities is
virtually unaddressed;

* key provisions relating to UNDRIP and “established” rights to genetic resources were negotiated in
closed meetings, where representatives of Indigenous peoples and local communities were explicitly
excluded; and

* some States exploited the practice of seeking consensus among the Parties, with a view to
diminishing or ignoring the rights of Indigenous peoples and local communities and applying the
lowest common denominator among the Parties’ positions.

This Joint Submission makes specific recommendations for fair and equitable implementation of the
Protocol, as well as possible revisions to its text. Discriminatory and unjust dimensions of the Protocol
all require redress — with the full and effective participation of Indigenous peoples and local
communities at all stages.

In relation to Indigenous peoples and local communities, the Profocol must be consistent with the
principles of justice, democracy, equality, non-discrimination, respect for human rights and rule of law.
The rights, security and well-being of present and future generations must be ensured.
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Nagoya Protocol on Access and Benefit Sharing: Substantive and Procedural
Injustices relating to Indigenous Peoples’ Human Rights

We need more than the rhetoric of justice. We need justice. ... It’s
not just what you stand for, it’s what you stand up for.!

Hon. Rosalie Abella, Justice of the Supreme Court of
Canada, 2010

Introduction

This Joint Submission examines the Nagoya Protocol on Access to Genetic Resources and the
Fair and Equitable Sharing of Benefits Arising from their Ultilization to the Convention on
Biological Diversity,” in relation to Indigenous peoples. The Protocol was adopted at the tenth
Conference of the Parties (COP 10) on 29 October 2010, in Nagoya, Japan.

We reiterate our strong support for the central objective of both the Convention on Biological
Diversity’ (CBD) and the Nagoya Protocol, namely, “fair and equitable sharing of the benefits
arising out of the utilization of genetic resources”.* However, in relation to Indigenous peoples,
the text of the Protocol exceeds the authority established under the Convention insofar as this
new text may serve to undermine their human rights.

The central purpose of this Joint Submission is to highlight substantive and procedural
injustices in relation to Indigenous peoples’ human rights in the Nagoya Protocol and
related COP 10 Decisions.” These injustices detract from the legitimacy or validity of the
Protocol and, therefore, merit serious attention and redress. The Joint Submission does not
preclude other concerns raised by Indigenous peoples and local communities.

We wish to thank those States that, at different times, spoke out in favour of Indigenous
peoples’ rights in the negotiations, recognizing that the text of the Protocol needed to be
strengthened. As emphasized at the time of its adoption by Venezuela:

The document should further recognize the inalienable right of peoples who have
preserved their in-depth knowledge on medicine and other areas, despite the
genocide, humiliation and exclusion to which they have been subjected. We
should ask ourselves whether the document in front of us meets those demands.”

Urgent Need for an Effective International Regime

With respect to genetic resources (GR), the importance of achieving an effective international
regime on access and benefit sharing is beyond question. In relation to Indigenous peoples, such
a regime must include a principled framework that safeguards their human rights and respects
their democratic right to full and effective participation.
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Such key elements are not adequately included in the Nagoya Protocol. In the spring of 2010,
the UN Permanent Forum on Indigenous Issues reiterated to the Parties to the Convention on
Biological Diversity the importance of respecting and protecting Indigenous peoples’ rights
consistent with the UN Declaration on the Rights of Indigenous Peoples (UNDRIP)':

.. consistent with international human rights law, States have an obligation to
recognize and protect the rights of indigenous peoples to control access to the
genetic resources that originate in their lands and waters and any associated
indigenous traditional knowledge. Such recognition must be a key element of the
proposed international regime on access and benefit-sharing, consistent with the
United Nations Declaration on the Rights of Indigenous Peoples.®

Indigenous peoples are among the most disadvantaged peoples in the world.” They increasingly
face threats to their traditional knowledge (TK) and resource rights. Although States
commiserate about the debilitating poverty suffered by such peoples, some States appear
unwilling to safeguard Indigenous rights to resources.

A key problem that exacerbates the impoverishment of Indigenous peoples and local
communities is “biopiracy”.'’ This issue is not specifically referred to in the Nagoya Protocol.
Biopiracy has been described as “the unauthorised commercial use of genetic resources and TK
without sharing the benefits with the country or community of origin, and the patenting of

. . . 11
spurious ‘inventions’ based on such knowledge and resources”.

In view of global biopiracy of genetic resources and traditional knowledge, Indigenous peoples
urgently need international and domestic safeguards for their human rights. Piracy through
patenting can pose formidable challenges.'

The United Nations [S]ubcommission on Prevention of Discrimination and
Protection of Minorities reports ... The annual market value of pharmaceutical
products derived from medicinal plants discovered by Indigenous peoples [world
wide] exceeds US$43 billion ... Traditional Healers have employed most of the
7000 natural compounds used in natural medicine for centuries; 25 percent of
American prescription drugs contain active ingredients derived from Indigenous
knowledge of plants ...">

Indigenous peoples and local communities have an essential role'* in safeguarding biodiversity
that benefits humankind."”” By respecting and protecting their rights, biodiversity objectives are
strengthened.

As underlined in the Global Biodiversity Outlook 3, the loss of biodiversity globally continues at
an alarming rate:'®

There is a high risk of dramatic biodiversity loss and accompanying degradation
of a broad range of ecosystem services if ecosystems are pushed beyond certain
thresholds or tipping points. The poor would face the earliest and most severe
impactls7 of such changes, but ultimately all societies and communities would
suffer.
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The “Updated Global Strategy for Plant Conservation 2011-2020 underlines:

Of urgent concern is the fact that many plant species, communities, and their
ecological interactions, including the many relationships between plant species
and human communities and cultures, are in danger of extinction, threatened by
such human-induced factors as, inter alia, climate change, habitat loss and
transformation, over-exploitation, alien invasive species, pollution, clearing for
agriculture and other development.'®

At a 2011 biodiversity workshop in Montreal for Québec-based companies, a presentation
highlighted the rate of biodiversity loss in monetary terms:

... the total value of ecological services (if they are monetized) ... is seen as
roughly $33 trillion and ... are being lost at a rate of more than $50 billion per
year. ... the monetizing [of] ecosystem services does not take into account the
vital esthetic and socio-cultural aspects that, if lost, will greatly diminish the
quality of life for everyone."
The ongoing loss of biodiversity “threatens to increase poverty and undermine development”’
and can be devastating to Indigenous peoples and local communities:

The cultural services provided by ecosystems have important mental health
benefits for people. For indigenous and local communities whose cultures and
ways of life are intricately linked to nature and natural places, the disruption of
ecosystems and the loss of components of biodiversity can be devastating, not
only materially, but also psychologically and spiritually.”

For Indigenous peoples the far-ranging importance of biodiversity has many dimensions. In
December 2010 the General Assembly reaffirmed “the intrinsic value of biological diversity as
well as the ecological, genetic, social, economic, scientific, educational, cultural, recreational

and aesthetic values of biological diversity and its components™.**

The urgency to safeguard biodiversity and the essential contributions of Indigenous peoples and
local communities should have been reflected in the Nagoya Protocol, in a manner that provided
a principled framework that respected their rights. The central objectives of the Convention on
Biological Diversity support such a rights-based perspective.*

What was achieved in the Protocol is not adequate. Based on contemporary and past
experiences, excessive reliance on State discretion is likely to be detrimental to Indigenous
peoples’ and local communities’ well-being and their substantive and procedural rights.

Nagoya Protocol — Indigenous Rights Must Be Respected at All Stages

According to the Convention, the negotiations on the Nagoya Protocol required respect for the
rights of Indigenous peoples and local communities. The same remains true for its
implementation. Both the Convention and the Protocol have an identical objective — namely,
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“fair and equitable sharing of the benefits arising from the utilization of genetic resources,
including by appropriate access to genetic resources ... taking into account all rights over those
resources”.** This objective calls for a rights-based approach.”

Any dispossession®® or diminution of the rights of Indigenous peoples and local communities
would be inconsistent with the central objective of “fair and equitable” benefit sharing of
genetic resources. Such actions would fail to take into account “all rights” over those resources.
Moreover, the Nagoya Protocol confirms in its preamble:

Affirming that nothing in this Protocol shall be construed as diminishing or
extinguishing the existing rights of indigenous and local communities ...

These objectives and criteria are further reinforced by the Convention on Biological Diversity.
The Convention must be interpreted in the context of international law as a whole.

In international law, State sovereignty is not absolute and is especially limited by the obligations
accepted by States in the Charter of the United Nations and specific treaties.

The Convention on Biodiversity itself affirms important limits, when it indicates: “States have,
in accordance with the Charter of the United Nations and the principles of international law,
the sovereign right to exploit their own resources pursuant to their own environmental policies”
(art. 3). The resources rights of others must still be respected and protected.”’

Whenever human rights are at issue, States are required to act in accordance with their human
rights obligations. As required by the Charter of the United Nations, the UN and its member
States have a duty to promote “universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction”.”® Such duty includes universal respect for the
human rights of Indigenous peoples affirmed in UNDRIP.

Respect for the rule of law is critical for the validity and legitimacy of the Nagoya Protocol. As
affirmed by the United Nations in April 2011, the rule of law requires laws that are “consistent
with international human rights norms and standards™:

The rule of law is a concept at the very heart of the Organization’s mission. It
refers to a principle of governance in which all persons, institutions and entities,
public and private, including the State itself, are accountable to laws that are
publicly promulgated, equally enforced and independently adjudicated, and which
are consistent with international human rights norms and standards.*’

The term “principles of international law” in the Convention includes, inter alia, diverse
principles affirmed in UNDRIP that underlie Indigenous peoples’ rights and related State
obligations.*® Such principles include: “principles of justice, democracy, respect for human
rights, equality, non-discrimination, good governance and good faith”.*'

The intention of the Convention is not to undermine existing international instruments or the
rights of Indigenous peoples. The explicit intention is “to enhance and complement existing
international arrangements for the conservation of biological diversity and sustainable use of its
components” (preamble). Such “international arrangements” include UNDRIP, which affirms
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Indigenous peoples’ rights to genetic resources, traditional knowledge, cultural diversity and
biological diversity,’” as well as environmental,>® food** and human security.*’

This complementary approach is reinforced in the Protocol:

This Protocol shall be implemented in a mutually supportive manner with other
international instruments relevant to this Protocol. Due regard should be paid to
useful and relevant ongoing work or practices under such international
instruments and relevant international organizations, provided that they are
supportive of and do not run counter to the objectives of the Convention and this
Protocol.

The Convention and the Nagoya Protocol are characterized as international environmental
agreements.”’ These two treaties cannot be interpreted so as to undermine the human rights
obligations of any Contracting Party in relation to Indigenous peoples.

As affirmed in the Convention and Protocol, nothing in these instruments shall affect the
obligations of Contracting Parties deriving from “any existing international agreement”. Such
obligations would necessarily include respect and protection of human rights in a wide range of
international agreements.

The provisions of this Convention shall not affect the rights and obligations of
any Contracting Party deriving from any existing international agreement, except
where the exercise of those rights and obligations would cause a serious damage
or threat to biological diversity. (Convention, art. 22(1))

The provisions of this Protocol shall not affect the rights and obligations of any
Party deriving from any existing international agreement, except where the
exercise of those rights and obligations would cause a serious damage or threat to
biological diversity. (Protocol, art. 4(1))

During the negotiations of the Nagoya Protocol, a number of States took the view that the
Convention and Protocol were not per se human rights instruments. States generally
disregarded requests to carefully consider the human rights implications of proposed texts
relating to Indigenous peoples.

The resulting shortcomings in the Nagoya Protocol are likely to be exploited by some States in
the future. The substandard text opens the door to confusion, uncertainty and ambiguity that
could serve to undermine Indigenous rights.

Indigenous peoples’ cultural rights are human rights

Indigenous peoples’ cultural rights are human rights. As affirmed in the 2010 Report of the
independent expert in the field of cultural rights, their existence is “a reality in international
human rights law today, in particular in the United Nations Declaration on the Rights of
Indigenous Peoples.”® Such cultural rights are integral to the Convention and the Nagoya
Protocol and their interpretation:
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... cultural rights relate to a broad range of issues, such as ... language; identity ...
the conduct of cultural practices and access to tangible and intangible cultural
heritage. ... They may also be considered as protecting access to cultural heritage
and resources that allow such identification and development processes to take
place.

In UNDRIP, article 31 is especially relevant and important. Article 31(1) affirms that
Indigenous peoples have, inter alia, the “right to maintain, control, protect and develop their
cultural heritage, traditional knowledge and traditional cultural expressions, ... including ...
genetic resources’.

Article 31(2) provides: “In conjunction with indigenous peoples, States shall take effective
measures to recognize and protect the exercise of these rights.” When article 31 is read in the
context of the whole Declaration, States have a duty to “respect, protect and fulfill” such rights
as required by international law.*’

Article 31 affirms an essential aspect of Indigenous cultural rights and related State obligations
in the Declaration, which together constitute a right to cultural integrity.*' These cultural rights,
when read together with Indigenous peoples’ “right to live in ... peace and security as distinct
peoples” (art. 7(2)), constitute a right to cultural security.

In applying the Convention and Nagoya Protocol, the Treaty rights of Indigenous peoples must
be fully respected. Such rights elaborate on the cultural and other human rights of Indigenous
peoples and individuals, including land and resource rights.* Treaties between States and
Indigenous peoples are also of “international concern, ... responsibility and character”.** State
obligations under such international Treaties may not be adversely affected by the provisions of
the Convention and Protocol.*

National Legislation Must Be Consistent with Convention

The Convention on Biological Diversity and Nagoya Protocol do not empower States to
undermine the human rights of Indigenous peoples or related State obligations. Indigenous
peoples’ rights are inherent® or pre-existing rights, which urgently require protection. Their
existence is not dependent on national laws.*

It would be unconscionable for the Convention or the Protocol to attempt to convert Indigenous
peoples’ inherent rights to traditional knowledge or genetic resources into rights that only exist
in accordance with national laws. Such an approach would run directly counter to international
human rights law.*’

In addition to courts, “States bear ultimate responsibility as the guarantors of democracy, human
rights, and rule of law”.*® In the context of “fair and equitable” benefit sharing in the
Convention and Protocol, States cannot adopt national laws that undermine such democratic
rights as participation and consent or other human rights of Indigenous peoples. As international
law expert Dinah Shelton has underlined:
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... In a practical sense, democracy, rule of law and respect for human rights were
indivisible and interdependent because democracy without human rights and the
rule of law was oppression, human rights without democracy and rule of law was
anarchy, and rule of law without democracy and human rights was tyranny.*

At the UN General Assembly, heads of State and government have recommitted themselves:

to actively protecting and promoting all human rights, the rule of law and democracy
and recognize that they are interlinked and mutually reinforcing and that they belong
to the universal and indivisible core values and principles of the United Nations ...

The Protocol relies excessively on national legislation to achieve fair and equitable benefit-
sharing, without sufficient elaboration on the supportive role that such legislation must play.
This imbalance is further exacerbated in the context of Indigenous peoples and local
communities, since the Protocol fails to specify that State legislative, administrative and other
measures shall be developed and implemented together with them.”!

. Both currently and in the past, States have adopted measures to the detriment of Indigenous and

local communities. In some States, the existence of specific Indigenous peoples is not
recognized’” — and even if they are, States often refuse to affirm Indigenous peoples’ resource
rights in national legislation. As the UN Department of Economic and Social Affairs (DESA)
has underlined:

... Indigenous peoples continue to lobby governments for the full legal recognition
of their traditional land rights. ... In fact, in many countries, indigenous peoples
lack any legal title to their land, and in other instances, even if they count on a
title, governments can revoke it at any time.”

In many regions of the world, States cannot be relied upon to safeguard the customary law and
practices of Indigenous peoples through national legislation. For example, in Africa® and
Asia,”® customary law is often subjugated to national laws or is otherwise insufficiently
protected. Such inadequacies occur, even in cases where there may be significant recognition of
Indigenous legal systems.®

While significant progress is being made in international human rights law and international
conservation policy, there continue to be severe abuses by States through unilateral national
laws, policies and practices.”’ As described by the Forest Peoples Programme:

While recognition of indigenous peoples’ land rights has increased in
international human rights law, in international conservation policy and in the
internal guidelines of international conservation agencies, national laws and
policies and practice continue to disregard, undermine, limit and even extinguish
such rights in many countries.™

In both the Convention and Protocol, national legislation has a supportive role to play consistent
with international law.” The preamble of the Protocol affirms that the Contracting Parties are:
“Determined to further support the effective implementation of the access and benefit-sharing
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provisions of the Convention”. Thus, national laws should ensure that the rights of Indigenous
peoples and local communities are respected and protected in realizing the objective of “fair and
equitable” benefit-sharing.

Questionable phrases invite abuse and uncertainty

To achieve this central objective of fairness and equity, the Convention and Protocol should
have stated clearly that States shall take positive measures in conjunction with Indigenous
peoples and local communities, including through national legislation.

The Protocol repeatedly uses ambiguous and questionable phrases such as “subject to national
legislation” and “in accordance with national legislation”. In view of the history of State
violations, these phrases are likely to lead to serious abuses.

Some States insisted on repeating such problematic phrases in the negotiations of the Nagoya
Protocol. Little or no regard was given to new developments in international standards that
limit such phrases in favour of the rights of Indigenous peoples and local communities.

The Convention includes no authority for any State to dispossess Indigenous peoples of their
human rights. Otherwise, such extreme and discriminatory action could unilaterally eliminate
the universal and inherent nature of Indigenous human rights and make their existence
contingent on each State “recognizing” such rights.

To allow States to determine whether Indigenous peoples’ ancestral rights to traditional
knowledge or to resources should be recognized would be reminiscent of earlier eras of
colonialism.®® Tt would constitute the antithesis of “fair and equitable” benefit-sharing in the
Convention and Protocol. As the UN General Assembly has declared:

. continuation of colonialism in all its forms and manifestations [is] a crime
which constitutes a violation of the Charter of the United Nations ... and the
principles of international law ...°'

In the Convention, the phrase “subject to its legislation” is not used to enable States to determine
whether Indigenous peoples’ rights exist or to what extent. Rather, the phrase is used in the
context where the Parties are obliged by the Convention to take maximum beneficial action. For
example, article 8(j) requires beneficial measures in support of Indigenous peoples in the broad
context of conservation and biodiversity:*

Each Contracting Party shall, as far as possible and as appropriate:

(j) Subject to its national legislation, respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological
diversity and promote their wider application with the approval and involvement
of the holders of such knowledge, innovations and practices and encourage the
equitable sharing of the benefits arising from the utilization of such knowledge,
innovations and practices L8
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The phrase “subject to national legislation” in article 8(j) must be interpreted in a manner
compatible with the customary use of biological resources by Indigenous peoples and
communities in article 10(c) of the Convention. This view is affirmed by the Executive
Secretary of the Convention:

Article 10(c) provides for the protection and encouragement of customary uses of
biological resources in accordance with traditional cultural practices and thus
forms a critical link with Article 8 ...**

National legislation must serve to safeguard and not undermine Indigenous “knowledge,
innovations and practices”. These elements are crucial to cultural and biological diversity. They
are also critical to Indigenous peoples’ security and well-being, which include human,
subsistence, cultural, environmental and territorial dimensions. The “rationale” for the
“Strategic Plan for Biodiversity 2011-2020” emphasizes what is at stake:

Biological diversity underpins ecosystem functioning and the provision of
ecosystem services essential for human well-being. It provides for food security,
human health, the provision of clean air and water; it contributes to local
livelihoods, and economic development, and is essential for the achievement of
the Millennium Development Goals, including poverty reduction.®

Phrases such as “subject to national legislation” or “in accordance with national law” must be
interpreted in a manner that is consistent with the Convention. In regard to such law-making, the
Nagoya Protocol requires States to address special considerations such as the special role of
genetic resources for food security — a matter of critical importance to Indigenous and local
communities.®® Article 8(c) of the Protocol emphasizes:

In the development and implementation of its access and benefit-sharing
legislation or regulatory requirements, each Party shall: ... (c) Consider the
importance of genetic resources for food and agriculture and their special role for
food security.

The preamble of the Protocol speaks of “Recognizing the importance of providing legal
certainty with respect to access to genetic resources and the fair and equitable sharing of
benefits arising from their utilization”. Yet this approach is not applied in a fair and equal
manner to the rights of Indigenous peoples and local communities.®’

While the Protocol elaborates in detail on the rights and roles of States, it fails to fully affirm
and protect the substantive and procedural rights of Indigenous peoples and local communities.
As a result, some States might adopt national legislation that attempts to undermine such rights
— despite its inconsistency with the Convention, Protocol and international human rights law.
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“Customary Use” of Genetic Resources Supported “As Far As Possible”

“Customary use” is a well-established basis for recognition of Indigenous peoples’ land and
resource rights in international and domestic legal systems.®® In regard to Indigenous peoples
and local communities, article 10(c) of the Convention aftirms:

The Contracting Parties shall as far as possible and as appropriate:

(c) Protect and encourage customary use of biological resources in accordance
with traditional cultural practices that are compatible with conservation or
sustainable development ...%

In order for States to “protect and encourage” such customary use, the necessary conditions for
Indigenous peoples and local communities are said to include: “security of tenure over
traditional terrestrial and marine estates; control over and use of traditional natural resources;
and respect for the heritage, languages and cultures”.”® Customary use entails customary laws,
protocols and procedures. Yet the Protocol and COP Decisions do not address these conditions
or implement article 10(c) in a manner that is “fair and equitable”.

The phrase “customary use of biological resources in accordance with traditional cultural
practices” signifies that States have a positive obligation to safeguard and promote these
practices. As indicated by the Executive Secretary of the Convention on Biological Diversity,
the traditional purposes related to these practices should remain “paramount”:

Customary use of biological resources ... may also entail restrictions in
accordance with customary laws: such restrictions must be respected as a
necessary function of cultural survival. ... [I]t is the traditional purposes for such
taking which should remain paramount in considering customary uses of
biological resources and traditional cultural practices.”"

The traditional knowledge of Indigenous peoples and local communities has far-reaching
significance for their economies and cultures and for the conservation of biological diversity.
TK and GR are interrelated and “inseparable”. The preamble of the Protocol highlights:

... the interrelationship between genetic resources and traditional knowledge,
their inseparable nature for indigenous and local communities, the importance of
the traditional knowledge for the conservation of biological diversity and the
sustainable use of its components, and for the sustainable livelihoods of these
communities ...”*

The “customary use” of biological resources and “traditional practices” in article 10(c) of the
Convention relate to TK as well as GR, particularly in view of their “inseparable” nature. As
indicated in article 8(j), States are required to “as far as possible ... respect, preserve and
maintain knowledge, innovations and practices ... relevant for the conservation and sustainable
use of biological diversity”.
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62. In contrast, article 12(1) of the Protocol understates State obligations in the Convention,
UNDRIP and Indigenous and Tribal Peoples Convention, 1989. Article 12(1) requires States
to “take into consideration ... customary laws, .... protocols and procedures” with regard to TK
associated with GR:

1. In implementing their obligations under this Protocol, Parties shall in
accordance with domestic law take into consideration indigenous and local
communities’ customary laws, community protocols and procedures, as
applicable, with respect to traditional knowledge associated with genetic
resources.

63. In regard to the customary use of biological resources (Convention, art. 10(c)), there is no such
phrase as “subject to national legislation and relevant international obligations”. Without
authority, the Conference of the Parties added this phrase to Aichi Biodiversity Target 18 in the
Strategic Plan rather than the Convention phrase “in accordance with traditional cultural
practices”:

Target 18: By 2020, the traditional knowledge, innovations and practices of
indigenous and local communities relevant for the conservation and sustainable
use of biodiversity, and their customary use of biological resources, are respected,
subject to national legislation and relevant international obligations, and fully
integrated and reflected in the implementation of the Convention with the full and
effectiyf participation of indigenous and local communities, at all relevant
levels.

64. In the Convention, Indigenous peoples’ human right to traditional knowledge is not “subject to
. relevant international obligations”. If such obligations include those in trade and other
international agreements that may undermine traditional knowledge, then COP has acted
without legal authority and in a manner that is inconsistent with the provisions of the
Convention.”

VI.  Discriminatory Approach to Indigenous Rights to Genetic Resources

65. The Convention’s objective of fair and equitable sharing of benefits requires that “all rights” to
genetic resources be taken into account. This requirement applies to both the “utilization” of and
“access” to genetic resources. As Bolivia emphasized:

Mother Earth contains our biological heritage, our greatest wealth, for which we
demand transparent actions that guarantee fair and equitable distribution of
benefits and that at long last recognize the true guardians of these resources and
the associated traditional knowledge: ... indigenous peoples.’®

66. Yet in regard to fair and equitable benefit sharing arising from the use of genetic resources,
article 5(2) of the Protocol only provides for benefit sharing in regard to “established” rights of
Indigenous and local communities:
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Each Party shall take legislative, administrative or policy measures, as
appropriate, with the aim of ensuring that benefits arising from the utilization of
genetic resources that are held by indigenous and local communities, in
accordance with domestic legislation regarding the established rights of these
indigenous and local communities over these genetic resources, are shared in a
fair and equitable way with the communities concerned, based on mutually agreed
terms.

Similarly, article 6(2) of the Protocol refers solely to situations where Indigenous peoples and
local communities have the “established” right to grant access to genetic resources:

In accordance with domestic law, each Party shall take measures, as appropriate,
with the aim of ensuring that the prior informed consent or approval and
involvement of indigenous and local communities is obtained for access to
genetic resources where they have the established right to grant access to such
resources.

In both articles 5(2) and 6(2), the reference to “established” rights could prove highly limiting.
The term “established” might only refer to situations where a particular Indigenous people or
local community can demonstrate that its right to genetic resources is affirmed by domestic
legislation, agreement or judicial ruling.”” If such rights are not so proved, they might not
receive any protection under the Nagoya Protocol — regardless of how strong the evidence that
such rights exist.”®

Should the term “established” be interpreted in such a restrictive manner, most Indigenous
peoples worldwide could be denied their rights to genetic resources. If so, widespread
dispossession and impoverishment would result. In light of such prejudicial factors, articles
5(2) and 6(2) are incompatible with the overall objectives and duties of States in the Convention
and Protocol.

The Secretariat of the Convention on Biological Diversity has indicated that Indigenous and
local communities’ rights to genetic resources have limited recognition and protection in the
Protocol:

The Protocol ... contains significant provisions relating to ... genetic resources
held by indigenous and local communities where the rights of these communities
over these resources have been recognized.”

. wWhere they retain rights to genetic resources in accordance with domestic
legislation, prior and informed consent is ... required for access to genetic
resources.

Articles 5(2) and 6(2) of the Protocol run counter to article 10(c) of the Convention that requires
States, as far as possible, to protect and encourage customary use of genetic resources “in
accordance with traditional cultural practices”. Article 10(c) does not include any reference to
national legislation or domestic law. Nor is there any reference to “established” rights in the

Convention.




72.

73.

74.

75.

6.1

76.

77.

13

This raises the concern that, in disregarding the provisions of the Convention, the Nagoya
Protocol is discriminatory.®’ Tt attempts to deprive Indigenous peoples of their rights to self-
determination, culture and resources contrary to principles of equality and non-discrimination.®
The Protocol is not authorized to interpret the Convention in a manner that runs counter to its
provisions.

State approaches of solely taking measures in relation to “established” rights, and not all rights,
over genetic resources of Indigenous and local communities is incompatible with the
jurisprudence of the Committee on the Elimination of Racial Discrimination. For example, in
regard to Guyana’s legislation distinguishing “titled” and “untitled” lands, the Committee
“urges the State party to remove the discriminatory distinction between titled and untitled
communities from the 2006 Amerindian Act and from any other legislation.”*’

States cannot unilaterally separate genetic resources from traditional knowledge and other
cultural heritage, with a view to limiting Indigenous rights to such resources. The cultural
heritage of Indigenous peoples, including genetic resources, must be addressed holistically.®
As Special Rapporteur Erica-Irene Daes emphasized: “All of the aspects of heritage are
interrelated and cannot be separated from the traditional territory of the people concerned.”®

The prohibition against racial discrimination is a peremptory norm.*® Therefore, even if articles
5(2) and 6(2) have been adopted by consensus among Contracting Parties, these articles have no
legitimacy or validity.

Procedural injustices compound dishonourable approach

Canada played a lead role in seeking to limit fair and equitable sharing of benefits relating to
genetic resources to situations of “established” rights. At home, the Canadian government has
been unsuccessful®’ in its attempts to restrict its constitutional duty to consult Indigenous
peoples to situations where their rights were already “established”. In this regard, the Supreme
Court of Canada discredited Canada’s approach:

The Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal
interests ... It must respect these potential, but yet unproven, interests. ... To
unilaterally exploit a claimed resource during the process of proving and
resolving the Aboriginal claim to that resource, may be fo deprive the Aboriginal
claimants of some or all of the benefit of the resource. That is not honourable.*®

Fair and equitable sharing of benefits is a means of promoting reconciliation among different
rights-holders. However, attempts to limit Indigenous peoples and local communities to
“established” rights to genetic resources are highly prejudicial. By the time such rights are
proved, the genetic resources in question may have been exploited by others. The Supreme
Court of Canada has generally characterized such approach to Indigenous peoples’ land and
resource rights as risking “unfortunate consequences” and dishonourable:

To limit reconciliation to the post-proof sphere risks treating reconciliation as a
distant legalistic goal, devoid of ... "meaningful content" ... It also risks
unfortunate consequences. When the distant goal of proof is finally reached, the
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Aboriginal peoples may find their land and resources changed and denuded. This
is not reconciliation. Nor is it honourable.*

In negotiating the provisions addressing “‘established” rights, Canada joined other States in a
meeting where representatives of Indigenous peoples were excluded.” Prior to the closed
meeting, Canadian government representatives refused to disclose what Canada was about to
propose. Following the meeting, Canada and other States refused to indicate the legal intent and
meaning of “established” rights in the Profocol.

When these provisions were brought back to the main negotiations meeting, a representative of
Indigenous and local communities was offered by the Co-Chair “one minute to speak now, or
two minutes later”. In contrast, Contracting Parties were accorded as much time as necessary to
address their concerns and negotiate revisions.”!

Indigenous peoples’ inherent’ right to resources includes genetic resources. Such rights to
genetic resources are an integral part of their cultures and cultural heritage.”> Any dispossession
of genetic resources undermines both cultural and biological diversity, since the two are
“inextricably linked”. As recognized in the 2010 Declaration on Bio-cultural Diversity:

... biological and cultural diversity are intrinsically and inextricably linked and
together hold the key to sustainable development and are critical for the
achievement of the Millennium Development Goals ...°*

Indigenous peoples and individuals have the right to “take part in cultural life”, as affirmed in
the International Covenant on Economic, Social and Cultural Rights.”” This cultural right
includes “protecting access to cultural heritage and resources”.”® According to the Committee on
Economic, Social and Cultural Rights:

States parties should take measures to guarantee ... the exercise of th[at] right ...
States parties must therefore take measures to recognize and protect the rights of
indigenous peoples to own, develop, control and use their communal lands,

territories and resources”.”’

The Committee on Economic, Social and Cultural Rights has elaborated on the interpretation of
the right to “take part in cultural life”. It has underlined that, “in accordance with the Covenant
and other international instruments dealing with human rights and the protection of cultural
diversity, ... article 15, paragraph 1 (a) ... of the Covenant ... includes the following core
obligations applicable with immediate effect”:

To take legislative and any other necessary steps fo guarantee non-discrimination
and gender equality in the enjoyment of the right of everyone to take part in
cultural life ...”*

6.2 Disproportionate and prejudicial impacts must be avoided

83.

By arbitrarily imposing the criterion of “established” rights on Indigenous peoples and local
communities, the Protocol exposes them to a wide range of disproportionate and prejudicial
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impacts.” These impacts affect present and future generations and potentially include, inter
alia: dispossession'”” of genetic resources; loss of identity, culture and cultural heritage; forced
assimilation;'®" deprivation of fair and equitable benefit-sharing and impoverishment.

The Committee on Economic, Social and Cultural Rights identifies “the necessary conditions
for the full realization of the right of everyone to take part in cultural life on the basis of equality
and non-discrimination”.'” These conditions include appropriate, relevant and respectful ways

of implementation of this human right:

Appropriateness refers to the realization of a specific human right in a way that is
pertinent and suitable to a given cultural modality or context, that is, respectful of
the culture and cultural rights of individuals and communities, including
minorities and indigenous peoples.m3

The Contracting Parties cannot selectively decide that they shall respect the “established” rights
of Indigenous and local communities to genetic resources but not all such rights based on
customary use. Such actions are based on narrow self-interest and are incompatible with the
international law principles of non-selectivity, impartiality and objectivity. As reaffirmed by the
UN General Assembly:

. the promotion, protection and full realization of all human rights and
fundamental freedoms, as a legitimate concern of the world community, should be
guided by the principles of non-selectivity, impartiality and objectivity and should
not be used for political ends.'*

The Committee on the Elimination of Racial Discrimination has emphasized that “in many
regions of the world indigenous peoples have been, and are still being, discriminated against,
deprived of their human rights ... and in particular that they have lost their land and resources to
colonists, commercial companies and State enterprises.”'”> To address such discrimination, the
Committee calls upon States parties to:

ensure that members of indigenous peoples are free and equal in dignity and
rights and free from any discrimination, in particular that based on indigenous
origin or identity;'®

provide indigenous peoples with conditions allowing for a sustainable economic
and social development compatible with their cultural characteristics;'®’

ensure that indigenous communities can exercise their rights to practice and
revitalize their cultural traditions and customs, to preserve and to practice their
languages;lo8

... recognize and protect the rights of indigenous peoples to own, develop, control
and use their communal lands, territories and resources 09

Where a State has asserted rights over natural resources in its constitution, the Committee on the
Elimination of Racial Discrimination has indicated that such State must still respect the resource
rights of Indigenous and tribal peoples:
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While noting the principle set forth in article 41 of the Constitution [of Suriname]
that natural resources are the property of the nation and must be used to promote
economic, social and cultural development, the Committee points out that this
prz'ncipl(flgwst be exercised consistently with the rights of indigenous and tribal
peoples.

It 1s unconscionable to run roughshod over Indigenous peoples’ rights to genetic resources in
situations where they do not meet the criterion of “established” rights. Such an approach serves
to accelerate the commercialization of genetic resources at the expense of Indigenous rights.

Venezuela has indicated generally that the text of the Profocol “has suffered departures from its
initial objectives and origins” and expressed the following concern:

We are greatly concerned that the documents relating to the protocol show a
marked tendency towards the commercialization of biological diversity and the
conversion of nature into a market product, which hinders progress towards our
common objectives and vision.'"!

Even in cases in which States legitimately retain the ownership of mineral or sub-surface
resources or rights to other resources pertaining to Indigenous lands, such States cannot
unilaterally proceed with benefit-sharing to the detriment of Indigenous rights.

According to the Indigenous and Tribal Peoples Convention, 1989, such States have at least a
prior duty to consult Indigenous and tribal peoples to determine the extent of prejudice that may
result from programmes of exploration and exploitation. The peoples concerned also have a
right to participate in benefit-sharing and a right to receive fair compensation for any resulting
damages.

... governments shall establish or maintain procedures through which they shall
consult these peoples, with a view to ascertaining whether and to what degree
their interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining to
their lands. The peoples concerned shall wherever possible participate in the
benefits of such activities, and shall receive fair compensation for any damages
which they may sustain as a result of such activities.' "

Such standards in the Indigenous and Tribal Peoples Convention may well need to be
upgraded. At the time of the revision process that led to the adoption of the Convention, the
issue of self-determination was said to be “outside the competence of the ILO” and “no position
for or against self-determination was or could be expressed in the Convention™.'"® The right of
self-determination, as provided in the international human rights Covenants, has since been
confirmed to apply to the world’s Indigenous peoples.'"*

Thus, the right of self-determination and other human rights affirmed in UNDRIP should now
be used to interpret the Indigenous and Tribal Peoples Convention.''> This is especially
important since the right of peoples to self-determination is a prerequisite for the enjoyment of
all other human rights.''®
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94. In international law, sovereign States do not enjoy full ownership and control over all genetic
resources within their national boundaries.''” States are required to act in accordance with their
human rights obligations. Thus, the resources rights of Indigenous peoples and local
communities must still be respected and protected.

VII. Indigenous Peoples’ Human Rights Must Be Safeguarded

95. The negotiations on the Nagoya Protocol included other double standards. When a Party
indicated that their rights or obligations in an existing instrument would be undermined by a
proposed text, such concerns were carefully considered. Revisions were generally made so that
the text would complement and support existing instruments relevant to the Protocol.

96. In contrast, existing international standards in favour of Indigenous peoples were not fully
respected in negotiating the Nagoya text — including those standards in the Convention.

97. Some States exploited the practice of seeking consensus among Contracting Parties, with a view
to diminishing or ignoring the rights of Indigenous peoples and local communities.

7.1 UN Declaration on the Rights of Indigenous Peoples must be fully applied

98. During the final negotiations in Nagoya in October 2010, the Co-Chairs proposed the following
wording to be added to the preamble of the Protocol: “Taking into account the significance of
the United Nations Declaration on the Rights of Indigenous Peoples”. Reneging on its previous
commitment to similar wording,''® Canada was the only country in the world to object and insist
there be no reference whatsoever to UNDRIP in the preamble.

99. After widespread international criticism by Indigenous and civil society organizations,'”
Canada accepted to include in the preamble: “Noting the United Nations Declaration on the
Rights of Indigenous Peoples”. This minimal reference was discussed and agreed to in a
meeting that expressly excluded representatives of Indigenous organizations in Nagoya.

100. It is deeply troubling that, in regard to UNDRIP, it took only one State to exploit the
practice of consensus in the negotiations so as to lower standards in the Profocol. Such a
process requires fundamental reform.'”’ States that violate the rule of law at home and
internationally must not be permitted to play such a determinative role.'*!

101.  According to the UN General Assembly, terms such as “noting” are per se “neutral terms
that constitute neither approval nor disapproval.”'** Canada’s insistence on simply “noting”
UNDRIP in the preamble falls far short of the positive obligations of States in article 38 and 42
of the UN Declaration:

States in consultation and cooperation with indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends of this
Declaration. (art. 38)
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... States shall promote respect for and full application of the provisions of this
Declaration and follow up the effectiveness of this Declaration. (art. 42)

In seeking to diminish the significance of UNDRIP in the Nagoya Protocol, Canada took
unfair advantage of the practice of seeking consensus among the Parties by insisting on its
"lowest-common-denominator" position. If other Parties did not agree to alter the existing
proposal to “noting”, there would be no reference to UNDRIP at all.

In regard to UNDRIP, the potential disadvantage of simply using the neutral term “noting”
is not limited to the Nagoya Protocol and its implementation. It could set a precedent to try to
minimize the significance and use of UNDRIP in other international negotiations and
agreements. For example, a similar approach of “noting” was adopted at the climate change
talks in December 2010 in Cancuin, Mexico:

Taking note of relevant provisions of the United Nations Declaration on the
Rights of Indigenous Peoples ...'>

In Nagoya, actions to potentially diminish the importance of the Declaration were not
limited to the negotiations of the Profocol. The Conference of the Parties — whose decisions
generally are not legally binding'** — exceeded its authority and unilaterally added the following
wording that could be construed as lessening the standard in UNDRIP for its full and effective
implementation:

Invites Parties to take note of the United Nations Declaration on the Rights of
Indigenous Peoples in the implementation of the Strategic Plan for Biodiversity
2011-2020, as appropriate, and in accordance with national legislation LB

Attempts by Parties to devalue UNDRIP in the Profocol should not prove successful. To
interpret UNDRIP in a diminished manner contrary to its terms would run counter to the central
objective of fair and equitable benefit sharing. Both the Convention and the Protocol require
that their respective provisions “shall not affect the rights and obligations of any Party deriving
from any existing international agreement ...”'*° The term “noting” cannot neutralize the legal
effect of UNDRIP.

The UN Declaration was overwhelmingly adopted by States at the General Assembly in
September 2007. Since that time, each of the four opposing States — Australia, New Zealand,
Canada and the United States — has reversed its position and endorsed UNDRIP. The Office of
the High Commissioner for Human Rights has highlighted the far-reaching significance of
UNDRIP as a universal human rights instrument which now has achieved global consensus:

The Declaration is now among the most widely accepted UN human rights
instruments. It is the most comprehensive statement addressing the human rights
of indigenous peoples to date, establishing collective rights and minimum
standards on survival, dignity, and wellbeing to a greater extent than any other
international text.'”’

UN treaty bodies are increasingly using UNDRIP to interpret Indigenous rights and State
obligations in existing human rights treaties, as well as encouraging endorsement of the
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Declaration and its implementation.'*® States cannot avoid Indigenous peoples’ human rights
and related State obligations in UNDRIP by attempting to disregard the legal significance of the
Declaration when addressing biodiversity, climate change and other crucial international issues.

108. UNDRIP was adopted as an Annex to a General Assembly resolution, which is generally
non-binding. However the Declaration has diverse legal effects.” UN Special Rapporteur on
the rights of indigenous peoples, James Anaya, describes UNDRIP as “a political, moral and
legal imperative ... within the framework of the human rights objectives of the Charter of the
United Nations”."*® Anaya further concludes:

... the Declaration builds upon fundamental human rights and principles, such as
non-discrimination, self-determination and cultural integrity, which are
incorporated into widely ratified human rights treaties. In addition, core principles
of the Declaration can be seen to be generally accepted within international and
State practice, and hence to that extent the Declaration reflects customary
international law."!

109. In 2008, the Permanent Forum on Indigenous Issues affirmed that the Declaration “will be its
legal framework™ and will therefore ensure that the Declaration is integrated in all aspects of its
work."*? The Food and Agricultural Organization (FAO) — which includes genetic resources and
Indigenous knowledge as priority areas of work'> — has indicated that it has a “responsibility to
observe and implement UNDRIP”."**

FAO activities that affect indigenous peoples will be guided by the human rights-
based approach to development, premised on the notion that everyone should live
in dignity and attain the highest standards of humanity guaranteed by international
human rights law. It will be guided in particular by the core principles expressed
in this policy document and by the UN Declaration on the Rights of Indigenous
Peoples.'™

110. In February 2011, IFAD (International Fund for Agricultural Development) announced the
establishment of an “indigenous peoples’ forum”. The new forum “will be guided by the
principles of mutual respect, promoting complementarities, adherence to UNDRIP,
inclusiveness, pluralism, reciprocity, accountability and solidarity.”'*°

111. At the regional level, the African Commission on the Human and Peoples’ Rights has
officially sanctioned and used UNDRIP to interpret Indigenous peoples’ rights."”” Also, the
Inter-American Commission on Human Rights (IACHR) has highlighted the legal “relevance
and importance” of UNDRIP in construing Indigenous rights within the Inter-American system:

The TACHR and the Inter-American Court, in their elaboration of the right to
indigenous property, view as relevant and important the United Nations
Declaration on the Rights of Indigenous Peoples. ... Its provisions, together with
the System’s jurisprudence, constitute a corpus iuris which is applicable in
relation to indigenous peoples’ rights ... The Inter-American Court has resorted to
its provisions in order to construe specific rights.'**
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7.2 Failure to use term “peoples”

112. The Convention on Biological Diversity was adopted in 1992, with little participation of
Indigenous peoples or local communities in its formulation. Since that time, numerous
international standards have emerged that are relevant to the Convention and reinforce the
interpretation of its provisions — particularly those relating to Indigenous peoples’ rights and
related State obligations.

113. During the negotiations of the Nagoya Protocol, the Convention was not consistently
interpreted in accordance with contemporary standards. In regard to Indigenous peoples, some
Parties refused to accept key changes in terminology based on new international developments.
Some sought to minimize Indigenous peoples’ status and human rights.'*

114. The Protocol uses the term “indigenous and local communities”, as this is the expression used
in the Convention on Biological Diversity. Since 1992, significant advancements have occurred
in international law and “indigenous peoples” is the term now used.

115. According to international law, the term “peoples” has a particular legal status and all
“peoples” have the right of self-determination.'*® This same legal status and right are not
recognized in regard to “minorities” or “communities” per se.

116. States that seek to restrict or deny Indigenous peoples their status as “peoples”, in order to
impair or deny their rights, are violating the International Convention on the Elimination of All
Forms of Racial Discrimination.""'

In this Convention, the term ‘racial discrimination’ shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field
of public life.'*?

117. Such action would also violate the principle of “equal rights and self-determination of
peoples” under the Charter of the United Nations'* and as affirmed in UNDRIP.'* In its 2010
Report, the Permanent Forum on Indigenous Issues urged the Parties to the Convention on
Biological Diversity to use the term “peoples” in relation to Indigenous peoples.'* This
recommendation was not followed in the Nagoya Protocol negotiations.

118. The term “indigenous peoples” is used in both the 2003 Convention for the Safeguarding of
the Intangible Cultural Heritage'*°and the 2005 Convention on the Protection and Promotion of
the Diversity of Cultural Expressions."*’ Most recently, the term “Indigenous peoples and local
communities” is used in the agreements reached on climate change in Canctn, Mexico.'**

119. Indigenous peoples have strived for decades to be recognized as “peoples” under international
law. With the historic adoption of the UN Declaration on the Rights of Indigenous Peoples in
September 2007, the issue of “peoples” was resolved. Today, the term “indigenous peoples” is
used consistently by the General Assembly, Office of the High Commissioner for Human
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Rights, Human Rights Council, treaty monitoring bodies, specialized agencies, special
rapporteurs and other mechanisms within the international system.

120. Failure to use the term “Indigenous peoples” or “Indigenous peoples and local communities”
in the Nagoya Protocol is not consistent with international practice.'* It is disrespectful and
diminishes respect for the Protocol. This issue is slated for discussion at the 7" meeting of the
Working Group on article 8(j) and at COP 11 in October 2012."*

VIII. Special Measures Essential for Indigenous Peoples

121. Instead of increasing the vulnerability of Indigenous peoples through possible dispossessions,
the Protocol should have required “special measures” to promote and safeguard their rights to
genetic resources and other cultural heritage. Such special measures are crucial in international
human rights law.""

122. In light of the key role of Indigenous peoples and local communities in conserving
biodiversity, the imperative of ensuring special protections is reinforced. Special measures are
required in general terms in the Convention on Biological Diversity, where necessary ‘“to
conserve biological diversity™:

Each Contracting Party shall, as far as possible and as appropriate:

(a) Establish a system of protected areas or areas where special measures need to
be taken to conserve biological diversity ..."*?

123. In the Americas, the Inter-American Court of Human Rights has ruled:

... as regards indigenous peoples, it is essential for the States to grant effective
protection that takes into account their specificities, their economic and social
characteristics, as well as their situation of special vulnerability, their customary
law, values, and customs. 153

124. In regard to Indigenous and tribal peoples, the Inter-American Court called for special
measures to “guarantee the full exercise of their rights™:

... members of indigenous and tribal communities require special measures that
guarantee the full exercise of their rights, particularly with regards to their
enjoyment of property rights, in order to safeguard their physical and cultural
survival."* Other sources of international law have similarly declared that such
special measures are necessary.'>

125. The African Commission on Human and Peoples’ Rights has relied significantly on the
jurisprudence of the Inter-American Court in requiring special measures to safeguard the land
and resource rights of “traditional African communities”.
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The African Commission is of the view that the first step in the protection of
traditional African communities is the acknowledgement that the rights, interests
and benefits of such communities in their traditional lands constitute ‘property’
under the Charter and that special measures may have to be taken to secure such

‘property rights’.'>

IX. Challenges to “Free, Prior and Informed Consent” (FPIC)

126. In regard to Indigenous and local communities, article 8(j) is the sole provision in the
Convention on Biological Diversity that includes reference to the terms “approval” and
“involvement”:

Each Contracting Party shall, as far as possible and as appropriate:

(j) Subject to its national legislation, respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological
diversity and promote their wider application with the approval and involvement
of the holders of such knowledge, innovations and practices and encourage the
equitable sharing of the benefits arising from the utilization of such knowledge,
innovations and practices ...

127. During the eighteen years following the adoption of the Convention, the meaning of the terms
“approval” and “involvement” has been elaborated in international law. In the Indigenous
context, “approval” is most widely understood as “free, prior and informed consent”; and
“involvement” is more substantively described as “full and effective participation”.

128. UNDRIP consistently uses the standard of FPIC."”” This is the standard relating to Indigenous
cultural heritage, including traditional knowledge and genetic resources'”® and is consistent with
Indigenous peoples’ right of self-determination.'>

129. FPIC is further reinforced by Indigenous peoples’ human right to development.'®® This right
“implies the full realization of the right of peoples to self-determination”.'®' As affirmed in
UNDRIP, “Indigenous peoples have the right to determine and develop priorities and strategies
for exercising their right to development.”'®?

130. In international law, Indigenous peoples have a right to sustainable and equitable
development.'® Such equitable development is consistent with the objective of “fair and
equitable” benefit sharing in the Convention and Protocol and entails FPIC.'®*

131. FPIC is the standard required or supported by the UN General Assembly,'® international

treaty bodies,'®® regional human rights bodies,'”” UN special rapporteurs'® and specialized

agencies.

132. In article 8(j) of the Convention, the phrase “approval and involvement” is less than
satisfactory. Genuine ‘“approval” constitutes a consensual process that includes such crucial
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elements as good faith consultation with Indigenous peoples and their full and effective
participation.'”” The term “involvement” appears redundant and may have been added for
emphasis.

9.1 Meaning of “prior and informed consent or approval and involvement”

133. In the Nagoya Protocol, the Parties retained the phrase “approval and involvement” used in
article 8(j) of the Convention with an expanded formulation. In relation to Indigenous and local
communities, the new phrase used repeatedly is “prior and informed consent or approval and

. 171
involvement”.

134. In regard to the new phrase, the “or” between “prior and informed consent” (PIC) and
“approval” suggests that the two terms are synonymous. This interpretation is reinforced by
article 6(3)(f) of the Protocol.'” Thus, the “involvement” of Indigenous peoples and local
communities is required in addition to such consent or approval.

135. Some States, such as Canada, are claiming another interpretation — namely, that there are two
different standards that could apply. One standard is “prior and informed consent”; the other is
“approval and involvement”. This could suggest that there would only be “involvement” in
relation to situations of “approval” and not “PIC”. Such an interpretation would not be coherent
and would be inconsistent with international and domestic law.'”

136. The Tkarihwaié:ri Code of Ethical Conduct (adopted by COP 10) refers to “prior informed
consent and/or approval and involvement”.'”* This wording derogates from the Protocol, which
consistently uses the phrase “prior and informed consent or approval and involvement”. Such
action is detrimental to Indigenous peoples and communities. It has no place in a Code of

Ethical Conduct — even if the Code cannot be used to interpret the Protocol.'”

X. Indigenous Peoples’ Decision-Making Processes Require Respect

137. In deciding whether to give or withhold their consent, Indigenous peoples have the right to
freely determine their own criteria and decision-making processes consistent with the right of
self-determination.

138. Paragraph (f) of article 6(3) of the Nagoya Protocol was initially approved at the Montreal
meeting in July 2010— against the wishes of the International Indigenous Forum on Biological
Diversity (IIFB). Article 6(3)(f) provides:

3. ... each Party requiring prior informed consent shall take the necessary
legislative, administrative or policy measures, as appropriate, to:

(f) Where applicable, and subject to national legislation, set out criteria and/or
processes for obtaining prior informed consent or approval and involvement of
indigenous and local communities for access to genetic resources ...
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139. According to article 6(2), the measures to be taken by States in article 6(3)(f) may only be for
situations where Indigenous and local communities have “established” rights to grant access to
genetic resources.'’® Such an arbitrary limitation would be discriminatory and invalid."”’

140. Article 6(3)(f) calls on States to “set out criteria and/or processes for obtaining prior informed
consent ... and involvement” of Indigenous and local communities. This broad and general
phrasing invites invasive and excessive State actions.

141. Article 6(3)(f) includes three possible limitations — “as appropriate”, “where applicable” and
“subject to national legislation” — in addressing consent and involvement issues relating to
Indigenous peoples and local communities. Such phrases serve to encourage State inaction or
denial of rights.

142. In regard to access to genetic resources, article 6 of the Profocol should have required States
to ensure the effective protection of the rights of Indigenous peoples and local communities and
respect for their right relating to FPIC. Such duties are consistent with UNDRIP and other
international human rights law. As indicated by the Committee on Economic, Social and
Cultural Rights:

States parties should adopt measures to ensure the effective protection of the
interests of indigenous peoples relating to their productions, which are often
expressions of their cultural heritage and traditional knowledge. ... In
implementing these protection measures, States parties should respect the
prli%czple of free, prior and informed consent of the indigenous authors concerned

143. In the drafting of article 6(3)(f), Canada, Australia and New Zealand jointly played a key
role'”” demonstrating no flexibility to Indigenous representatives. At the Montreal meeting, a
formal request made by the IIFB to allow more time for consultations was rejected by the Co-
Chair. When no Party objected to paragraph (f) of article 6(3), it was declared officially
approved.'™®

XI. “Mutually Agreed Terms” Reaffirms Indigenous “Consent”

144. Indigenous peoples and local communities have been and continue to be customary users of
genetic resources. In this context, they have acquired critical knowledge and developed
important innovations and practices. Aside from being “users” of GR and TK, they are also
“providers” in relation to third parties that seek access and use.

145. In addition to prior and informed consent (PIC) in various provisions of the Nagoya Protocol,
there are requirements for “mutually agreed terms” (MAT). As providers, Indigenous and local
communities may require third party users to fulfill specific conditions or obligations.

146. In the Nagoya Protocol, the sharing of benefits arising from use of TK associated with GR is
subject to mutually agreed terms, as is access to such TK."™' MAT is also required for the
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sharing of benefits arising from the use of GR held by Indigenous and local communities, but
only for so-called “established” rights.'**

147. In its preamble, the Nagoya Protocol recognizes the “importance of promoting equity and
fairness in negotiation of mutually agreed terms between providers and users of genetic
resources”. Such agreements underline the importance of Indigenous “consent”, in regard to TK
and GR.

148. A permit or its equivalent is only issued to third party users after prior and informed consent
and MAT are obtained from Indigenous and local communities.'® This process reinforces the
need for free, prior and informed consent at every stage. If MAT is carried out fairly and in
good faith, it would constitute another step in ensuring such prior and informed consent.

XII. “Full and Effective Participation” Must Be Respected

149. In regard to Indigenous peoples and local communities, the Nagoya Protocol fails to affirm
their right to full and effective participation when Parties take legislative, administrative or other
measures in relation to genetic resources and traditional knowledge. In the Indigenous and local
community context, the only reference in the operative provisions to the term “participation” is
in article 12(2):

Parties, with the effective participation of the indigenous and local communities
concerned, shall establish mechanisms to inform potential users of traditional
knowledge associated with genetic resources about their obligations ...'**

150. “Full and effective participation” and FPIC are important elements of Indigenous peoples’
right of self-determination.'™ Such participation is also a crucial aspect of FPIC."™ Yet the
Protocol fails to affirm these key relationships. It uses repeatedly the term “involvement” from
the 1992 Convention, without fair and equitable consideration as to what the term entails."®’

151. The negotiations on the Protocol took place without acknowledging or ensuring the right to
full and effective participation of Indigenous peoples — which must include “full and
meaningful” participation under international law.'*® Involvement inconsistent with their right
of self-determination often leads to severe injustices or other tragic results.

152. States generally viewed the negotiations as being among the Parties.'® Interventions by
Indigenous peoples or local communities were largely treated as a limited privilege.

153. The Parties were clearly aware of the importance of “full and effective participation”, since
this standard is included in some COP decisions relating to Indigenous peoples and local
communities.'”® These COP decisions generally are not legally binding. Yet such participation
was still crafted in weak terms and with inappropriate qualifying language.'”’

154. Indigenous peoples and local communities continue to face dispossession, marginalization,
biopiracy and other forms of exploitation.'”* Yet the COP Decision X42 that adopts the
Tkarihwaié:ri Ethical Code of Conduct provides little or no incentive for the Parties to “ensure
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respect for the cultural and intellectual heritage of indigenous and local communities relevant to
the conservation and sustainable use of biological diversity” (as stated in the Code’s title). The
Code stipulates:

The following elements of a code of ethical conduct are voluntary ... They should
not be construed as altering or interpreting the obligations of Parties to the
Convention of Biological Diversity or any other international instrument. They
should not be interpreted as altering domestic laws, treaties, agreements or other
constructive arrangements that may already exist.'”

155. In regard to cultural heritage, biodiversity and a wide range of other matters, the participation
of Indigenous peoples in decision-making is of paramount significance in terms of both human
rights and democracy."”® In general terms, the UN Expert Mechanism on the Rights of
Indigenous Peoples has emphasized:

... Indigenous participation in decision-making on the full spectrum of matters that
affect their lives forms the fundamental basis for the enjoyment of the full range of
human rights. This principle is a corollary of a myriad of universally accepted
human rights, and at its core enables indigenous peoples to be freely in control of
their own destinies in conditions of equality. Without this foundational right, the
human rights of indigenous peoples, both collective and individual, cannot be
fully enjoyed."”

156. Without explicitly using the term, UNDRIP requires the “full and effective participation” of
Indigenous peoples to realize all of its provisions.'”® UNDRIP contains “more than 20

provisions affirming indigenous peoples’ right to participate in decision-making”."’

157. The international community is widely supportive of this right and principle, including the
General Assembly,'® specialized agencies,'” national human rights institutions®”® and
Indigenous peoples.””’ As the African Commission on Human and Peoples’ Rights has
concluded: “

The Declaration ... prohibits discrimination against indigenous peoples and
promotes their full and effective participation in all matters that concern them.>*

158. In its preamble, UNDRIP is proclaimed “as a standard of achievement to be pursued in a spirit
of partnership and mutual respect”. This standard can only be attained if there are genuine
partnerships — particularly between States and Indigenous peoples. Such relationships must be
consistent with the principle of equal rights and self-determination of peoples™” and must fully
respect Indigenous peoples’ right to participate in decision-making.

159. With regard to its Indigenous and Tribal Peoples Convention, 1989, the International Labour
Organization (ILO) emphasizes: “The principles of participation and consultation are the
cornerstone of the Convention.”** In regard to implementation of this Convention, cooperation
with Indigenous and tribal peoples is required at every stage:

(a) the planning, co-ordination, execution and evaluation, in co-operation with
the peoples concerned, of the measures provided for in this Convention,;
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(b) the proposing of legislative and other measures to the competent authorities
and supervision of the application of the measures taken, in co-operation with the
peoples concerned.*®

160. The duty to cooperate with Indigenous peoples necessarily entails both consultation and
negotiation.”*® In the context of cultural heritage, genetic resources and biodiversity, the duty to
consult — including consent — is a human rights and democratic imperative. As Special
Rapporteur on the rights of Indigenous peoples, James Anaya explains:

This duty is a corollary of a myriad of universally accepted human rights,
including the right to cultural integrity, the right to equality and the right to
property ... More fundamentally, it derives from the overarching right of
indigenous peoples to self-determination and from related principles of
democracy and popular sovereignty.?"’

XIII. Capacity-Building Crucial for Democratic Participation

161. In matters related to the Nagoya Protocol, a major factor impeding the full and effective
participation of Indigenous peoples and local communities is their lack of financial and other
support.””® Such lack of capacity remains a concern both in terms of the past negotiations on the
Protocol and its implementation.

162. According to the Secretariat, the Convention on Biological Diversity “remains the only
Multilateral Environmental Treaty to have established a voluntary fund for indigenous and local
community participation in meetings held under the Convention. ... The programme of work for
article 8(j) and related provisions for the 2011-12 biennium has twenty-one projects” specific
for Indigenous peoples and local communities.*”

163. Negotiation of a new international treaty, such as the Protocol, can result in significant
impacts on Indigenous peoples’ rights. International institutions and Parties have a responsibility
to ensure adequate funding for Indigenous representatives from each region.

164. The voluntary fund was insufficient to ensure that adequate numbers of Indigenous peoples
had the capacity to prepare for and attend the negotiations on the Protocol. Unless Parties
significantly increase their contributions, the voluntary fund will be unable to meet the
participatory needs of Indigenous peoples and local communities during the implementation
phase.

165. There was an inadequate number of representatives at the negotiations to ensure proper
research and timely development of positions and discussions with the States and European
Union. There was also an insufficient number of spokespersons at the negotiations table, with
the necessary technical and legal expertise on a wide range of matters. It was virtually
impossible to effectively participate in the large number of meetings that took place at the same
time in Nagoya, Japan during the final stages.
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166. Indigenous peoples are not simply stakeholders. They are rights-holders with the right of self-
determination.”'® During the years of negotiating UNDRIP, Indigenous representatives from
around the world were funded from various sources and democratically included in significant
numbers that far exceeded what transpired with the Profocol.

167. Based on the specific provisions in the Protocol, there is little indication that the Parties are
committed to ensuring the full and effective participation of Indigenous peoples and local
communities in its implementation.

168. For example, in regard to developing States, the Parties “shall cooperate in the capacity-
building, capacity development and strengthening of human resources and institutional capacities
to effectively implement this Protocol” (article 21(1)). Yet in the same paragraph, there is no
binding commitment in relation to Indigenous peoples and local communities:

Parties should facilitate the involvement of indigenous and local communities and

relevant stakeholders, including non-governmental organizations and the private
211

sector.

169. The ongoing lack of human and financial resources precludes full and effective participation
of Indigenous peoples in decision-making processes at the international level.*'> It undermines
the achievement of a democratic and fair process.

170. In regard to international processes relating to biodiversity and climate change, the Expert
Mechanism’s Progress Report emphasizes “full and direct participation ... since [these
negotiations] often have a disproportionate impact on indigenous peoples and their territories.
However, consistent financial and administrative support is needed to ensure that indigenous

peoples maintain appropriate participation in international bodies” >

171. It is essential to apply principles of democracy to international and regional processes and not
solely to those in domestic contexts. As concluded in a 2003 expert seminar on the
interdependence between democracy and human rights:

In the current context of globalization, whereby decisions affecting people’s lives
are often taken outside the national context, the application of the principles of
democracy to the international and regional levels has taken on added
importance.214

XIV. “Consensus” Exploited in Undermining Indigenous Rights

172. In the negotiations on the Nagoya Protocol, there was no legal obligation to require
consensus’> among the Parties. Even if such a duty existed, it could not prevail over the
obligations of States to respect the Charter of the United Nations, Convention on Biological
Diversity and international human rights law.
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173. The same was true for the Conference of the Parties. On matters of substance, there was no
legal requirement to obtain consensus.’'® In any event, such a rule could not prevail over the
Parties’ international human rights obligations.

174. There are compelling reasons for not establishing rigid rules requiring consensus. Crucial
measures on such global issues as biodiversity, climate change, environmental security and
human rights are too important to be held back or paralyzed by a lack of consensus.?!’

175. In the negotiations on the Protocol, the Parties chose to proceed by way of consensus. The
process proved especially onerous for Indigenous peoples, since the procedural rules were
weighted in favour of States. Throughout the negotiations, Indigenous peoples remained
vulnerable to State discretion.

176. Indigenous peoples were not permitted to table any proposed amendments to the Profocol. In
order to add Indigenous proposals to the text, they had to be supported by at least one Party.
Indigenous peoples were not part of any consensus on provisions relating to Indigenous rights
and concerns.

177. In July 2010, one of the Co-chairs in the negotiations announced that, from now on, only
Parties could propose and accept text. After the IIFB left the negotiations in protest, the decision
was reversed.”'®

178. Since the final text was intended to reflect a consensus among the Parties, it was often the
lowest common denominator among their positions that was reflected in the Protocol. Such a
substandard dynamic did not serve to fulfill the key objectives of the Convention on Biodiversity.

179. The practice of seeking consensus solely among the Parties is especially unjust in relation to
Indigenous peoples. States continue to be major violators of Indigenous peoples’ human rights.
They should not be accorded procedural advantages that enable them to further undermine
Indigenous peoples’ status and rights.

180. International human rights standards were largely disregarded by the Parties. Such conduct
was facilitated by exploiting the “need” for consensus.

181. Positions were repeatedly taken to excessively reinforce State sovereignty, while attempting
to circumscribe Indigenous peoples’ rights through national legislation. If successful, such
actions could perpetuate State domination. They could impair the universality of Indigenous
peoples’ human rights and undermine the international system.

182. Consensus can show a unity of purpose, but it loses its significance and validity if achieved at
the expense of human rights. Even where a consensus “rule” exists, the UN Secretary-General
has described consensus as a “privilege ... [and] that this privilege comes with responsibility”."’

Concerns relating to consensus have also surfaced at the General Assembly.

... unfortunately, consensus (often interpreted as requiring unanimity) has become an
end in itself. ... This has not proved an effective way of reconciling the interests of
Member States. Rather, it prompts the Assembly to retreat into generalities,
abandoning any serious effort to take action. Such real debates as there are tend to
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focus on process rather than substance and many so-called decisions simply reflect
the lowest common denominator of widely different opinions.**°

183. Similarly, James Anaya has commented on the problems generated by consensus when the
lowest common denominator is a prevailing factor:

In the process of negotiation, however, the goal of consensus should not be used to
impede progress on a progressive text. Consensus does not imply a veto power of
every participant at every step ... Consensus does not mean perfect unanimity of
opinion nor bowing to the lowest common denominator. It means coming together in
a spirit [of] mutual understanding and common purpose to build and settle upon
common ground.**'

184. In relation to the standard-setting process on the UN Declaration, it was agreed that any
consensus on the draft text would need to include both States and Indigenous peoples.
Otherwise, it would not have been possible to reach a compromise and achieve a just and
balanced human rights instrument.

185. The Chair of the working group on the Declaration made it clear that any consensus would
include both States and Indigenous peoples. While achieving consensus was desirable, no strict
requirement was imposed. State and Indigenous representatives had equal rights to make
interventions and propose text.

186. Thus, in regard to the negotiations on the UN Declaration, an inclusive and democratic
process of participation®** was established within the United Nations. It still constitutes today an
impressive precedent and best practice.

187. For the July and September 2010 meetings in Montreal, substantive and procedural objections
relating to the negotiation of the draft Protocol were elaborated in advance by Indigenous and
civil society organizations from different regions of the world.**> There was no substantive
response to these objections. Consensus among the Parties continued to be the dominant
consideration, at the expense of Indigenous peoples’ status and human rights.

188. In contrast, consensus was not a rigid requirement in the climate change talks in Canctln,
Mexico in December 2010. When Bolivia objected and insisted that improvements be made to
the text that had majority support, the Chair of the meeting indicated that consensus did not mean
that a State had a right of veto and declared the text adopted.”**

XV. Adverse Impacts of Consensus Approach

189. In relation to the negotiations of the Protocol, it is beneficial to identify some adverse impacts
that arose from rigidly adopting a consensus approach. With regard to Indigenous peoples and
local communities, these prejudicial impacts include, inter alia:

a) Objective of Convention not attained. The objective of “fair and equitable” benefit-
sharing in the Convention was not achieved, since consensus appeared to be a main
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d)

g)

h)
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focus of the Parties, at the expense of Indigenous peoples’ human rights. Little effort
was made in the negotiations to include a rights-based approach.”*

UN Charter and UNDRIP not fairly considered. Parties paid little attention to their
human rights obligations under the Charter of the United Nations and principles of
international law. In regard to UNDRIP, they failed to fairly reflect the principles,
Indigenous rights and related State obligations affirmed in this human rights
instrument.**

Imbalance in use of national legislation. Phrases — such as ‘“subject to national
legislation” and “in accordance with national legislation” — were repeatedly used that
could give significant discretion to States to dominate Indigenous peoples and restrict
their rights. Yet Indigenous peoples’ inherent rights are not dependent on national
legislation for their existence.””” According to the Convention, these phrases are intended
to be usezczi8 in a supportive manner to achieve the objectives of the Convention and
Protocol.

Discriminatory action to restrict Indigenous rights. Consensus was also used to
approve discriminatory proposals that contradicted the Convention and sought to solely
address “established rights” to genetic resources.””’

Legal certainty not realized. There are over 45 references to such phrases as “where
appropriate”, “as appropriate”, “as applicable” and “where applicable” that make it
unclear as to what are the obligations of the Parties.”® “Appropriateness” is described
by the Committee on Economic, Social and Cultural Rights so as to be “respectful of the

culture and cultural rights of ... Indigenous peoples”.*

Publicly available traditional knowledge unprotected. In Nagoya, the Parties deleted
the draft provision to protect traditional knowledge that was “publicly available”,** but
for which no Indigenous consent had been given for commercial use. The absence of
safeguards in the Protocol may “significantly reduce the scope for benefit-sharing as

much traditional knowledge has already been documented and is freely accessible” >

No authority for COP decisions to derogate from treaties. On key issues, COP 10
decisions derogated from the text of the Convention and Protocol to the possible
detriment of Indigenous peoples and local communities. Such actions lack validity and
legitimacy.”**

Parties unwilling to commit to ethical conduct. The application of the Tkarithwaié:ri
Ethical Code of Conduct was severely constrained by COP. It is stipulated that the Code
“should not be construed as altering or interpreting the obligations of Parties to the
Convention of Biological Diversity or any other international instrument.”** Similarly,
domestic laws are also exempted from ethical scrutiny based on the Code of Conduct.

The above shortcomings resulted from the unbalanced consensus process. Thus, the rights,
security and well-being of Indigenous peoples and local communities are not assured in the
Protocol.
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XVI1. Conclusions and Recommendations

190. Biodiversity must be protected globally. There is an urgent need for effective measures to
safeguard the world’s biodiversity and natural environment. The severe and increasing loss of
biodiversity must be reversed. In this context, Indigenous peoples and local communities play a
key role. Their rights must be respected, protected and fulfilled.

191. Need for a principled regime. The central purpose of the Nagoya Protocol is to implement
one of the three key objectives in the Convention on Biological Diversity — namely, “fair and
equitable” sharing of benefits arising from the use of genetic resources. With respect to such
resources, the importance of achieving a principled and effective international regime is beyond
question.

192. Respect for principles of international law. The Convention requires consistency with
principles of international law. These would include, inter alia, justice, democracy, respect for
human rights, equality, non-discrimination, good governance and good faith. According to the
Convention, principles of international law must be respected when States exercise their right to
exploit their own resources.

193. These core international principles are an integral part of the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP).

194. UNDRIP must be fully applied. The Convention and Protocol are international
environmental agreements. It is erroneous for States to argue that human rights issues should be
addressed in other instruments and forums. The Parties — as well as the Conference of the
Parties (COP) — have largely failed to “promote respect for and full application of the provisions

of the Declaration and follow up [its] effectiveness™. >

195. UNDRIP is a universal human rights instrument. According to its own terms, the Protocol
“shall be implemented in a mutually supportive manner with other international instruments
relevant to the Protocol”.*’ The obligations of Parties under any existing international
agreement — such as UNDRIP — cannot be undermined by the Convention or Protocol **

196. In view of these legal requirements, the Profocol cannot be interpreted or implemented by
solely considering its own provisions. /n relation to Indigenous peoples, their rights and related
State obligations must be read together with UNDRIP and other international human rights
instruments. UNDRIP cannot be segregated from rule of law issues relating to Indigenous
peoples’ human rights.**

197. UNDRIP interprets international treaties. When Indigenous issues arise, UNDRIP is
widely used to interpret international human rights conventions.”*” These conventions remain
relevant to the Protocol and reinforce the significance of UNDRIP in the biodiversity context.

198. Any interpretation that undermines Indigenous rights would be inconsistent with “fair and
equitable” benefit sharing. It would also be incompatible with the other legal requirements in the
Protocol **!
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199. Need for “full and effective participation”. National legislative and other measures were
included in the Protocol with little or no regard for the progressive development of international
standards. In relation to the formulation and adoption of such measures, the democratic
requirement of “full and effective participation” of Indigenous peoples and local communities
was virtually unaddressed.**?

200. Domestic measures must support central objective. In regard to its implementation, the
Protocol does not permit national legislation or other measures by the Parties to derogate from
the treaty’s central objective of “fair and equitable” benefit sharing and other legal
requirements. National legislation cannot mean arbitrary State power over Indigenous peoples
and local communities. Consistent with the general rule in international law, international
human rights standards take precedence over contradictory national law and standards.”**

201. Discriminatory limitation of “established” rights. In regard to access and benefit sharing
arising from the use of genetic resources, the Protocol only addresses “established”*** rights of
Indigenous and local communities. Other rights based on customary use of genetic resources
appear to be excluded from benefit sharing.**’

202. Failure to extend benefit sharing to such other rights is discriminatory.**® Such discrimination
violates the Charter of the United Nations, Convention on Biological Diversity and international
human rights law, including UNDRIP.

203. Since the prohibition against racial discrimination is a peremptory norm, the articles that
distinguish on the basis of “established” rights have no legitimacy or validity.**” Such articles
require urgent revision.

204. Urgent need for capacity-building. In matters related to the Nagoya Protocol, the full and
effective participation of Indigenous peoples and local communities was severely impeded by
their lack of capacity. This remains a concern both in terms of the past negotiations on the
Protocol and its upcoming implementation.

205. Democratic participation not yet achieved. The negotiation of a new international treaty
often has significant impacts on Indigenous peoples’ rights. The relevant international
institutions and Parties have a responsibility to ensure adequate funding for Indigenous
representatives from each region. Failure to respect principles of democracy and human rights —
as in the Protocol — severely detracts from the legitimacy of the negotiations and resulting
treaty.

206. Indigenous peoples’ rights and related State obligations are increasingly impacted in
negotiations at the international level. It is imperative to ensure the full and effective
participation of Indigenous peoples in international forums, in accordance with democratic
principles. This is especially urgent in respect to such global issues as biodiversity, climate
change and intellectual property.***

207. Repeated abuse of consensus. In international negotiations, consensus can show a unity of
purpose but it loses its significance and validity if achieved at the expense of human rights.
Such a substandard approach repeatedly occurred during the negotiations of the Profocol. As a
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result, there have been numerous substantive and procedural injustices that are likely to affect
present and future generations.

208. In relation to Indigenous peoples and local communities, inflexible consensus practices among
the Parties are not an appropriate way to achieve uplifting and effective international standards.
States continue to be major violators of Indigenous peoples’ human rights and too often lack
sufficient resolve to live up to their UN Charter and other international obligations. Experience
shows thg%consensus in the biodiversity context has led to a “lowest-common-denominator”
dynamic.

209. It is deeply troubling that, in regard to UNDRIP, it took only a single State to exploit the
practice of consensus in the negotiations so as to lower standards in the Protocol. Such a process
requires fundamental change.*’

210. In relation to the Protocol, the practice of seeking consensus solely among the Parties is
prejudicial to Indigenous peoples and local communities.”' Tt is not consistent with the status
of Indigenous peoples as subjects of international law*>> or with international standards on
democratic participation.

211. Special protections required. Instead of increasing the vulnerability of Indigenous peoples
through possible dispossessions and other injustices, the Protocol should have required special
measures to promote and safeguard their rights to genetic resources and other cultural heritage.
Such special measures are crucial in international human rights law.

212. Biodiversity is critical to the health and well-being of Indigenous peoples and local
communities.”>® Parties sought to consolidate their own discretionary powers in the Protocol,
rather than ensure a principled, balanced and effective international regime.

213. Regressive aspects of Protocol. In relation to Indigenous peoples and local communities, the
Protocol is regressive in key respects that need redress. In disregarding the Charter of the
United Nations and principles of international law, such as in UNDRIP, the Parties are violating
the rule of law. In ignoring the standards in UNDRIP and other human rights instruments, the
progressive development of international law is being denied. The discriminatory aspects of the
Protocol must be revised.

214. In December 2010, Member States in the General Assembly adopted by consensus a
resolution on the rule of law. The resolution reiterates the following approach for the General
Assembly, but it is not the standard that is applied to Indigenous peoples and local communities
in the Protocol:

Reaffirms the role of the General Assembly in encouraging the progressive
development of international law and its codification, and reaffirms further that
States shall abide by all their obligations under international law L

215. Undermining confidence in the international system. States made solemn commitments in
endorsing UNDRIP that must be fully respected. They must be held accountable on Indigenous
rights to traditional knowledge and genetic resources in the Protocol.”>> States must not renege
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on their commitments to Indigenous peoples in a human rights instrument that now enjoys
global consensus.

216. For more than 20 years, UNDRIP was discussed and negotiated in a democratic process that
included Indigenous peoples. It is imperative that States fully honour their commitments in good
faith. Otherwise, confidence and trust in the international system and international negotiations
may be severely eroded.

16.1 Specific recommendations

217. During the negotiations of the Protocol, Parties repeatedly indicated that the human rights
concerns of Indigenous peoples would be more appropriately raised in other international
forumes.

218. Specific recommendations in this Submission respectfully include the following.

219. In relation to the rights of Indigenous peoples and local communities, the UN Secretary-
General should review violations of the rule of law occurring in the context of the Convention
and the Nagoya Protocol. Additional concerns include: abuse of consensus procedures to
undermine human rights; and failure to apply international standards that have progressively
developed since the adoption of the Convention in 1992.

220. With regard to its current “Study on indigenous peoples and the right to participate in
decision-making”, the Expert Mechanism on the Rights of Indigenous Peoples is including
processes at the international and regional levels.”® The Expert Mechanism should pay
particular attention to the current challenges and shortcomings elaborated in this Joint
Submission.

221. The Special Rapporteur on the rights of indigenous peoples, James Anaya, should review the
broad range of concerns raised in this Joint Submission that are within his mandate. Such issues
include, inter alia, Indigenous rights and related obligations pertaining to UNDRIP; selt-
determination; resource development; fair and equitable benefit-sharing; duty of States to
consult and cooperate with Indigenous peoples; free, prior and informed consent; full and
effective participation; and democracy.

222. The independent expert in the field of cultural rights, Ms. Farida Shaheed, should review the
concerns raised in this Joint Submission relating to the cultural rights of Indigenous peoples and
local communities. The right to participate in cultural life and related issues of non-
discrimination and free, prior and informed consent would be of particular interest in the context
of biodiversity and cultural heritage.

223. Widespread dispossession in different regions of the world may result from the discriminatory
distinction based on “established” rights to genetic resources in the Protocol. Indigenous
peoples and local communities should consider a request to the Committee on the Elimination
of Racial Discrimination for early warning and urgent action procedures.”’
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224. In its 2010 report, the UN Permanent Forum on Indigenous Issues has addressed concerns
relating to the Convention and the negotiations on the Protocol. The recommendations made by
the Permanent Forum have not been fully implemented, especially in relation to genetic
resources, UNDRIP and the use of the term “peoples”. This Joint Submission is being submitted
to the Permanent Forum for consideration and action.

225. The above steps should provide authoritative instruction and guidance for fair and equitable
implementation of the Protocol, as well as possible revisions to its text. Regressive and other
unjust dimensions of the Protocol should be addressed under article 31 of this treaty, among
other ways:

The Conference of the Parties serving as the meeting of the Parties to this
Protocol shall undertake, four years after the entry into force of this Protocol ... an
evaluation of the effectiveness of this Protocol *®

226. Some concerns should not wait for the evaluation in four years. For example, matters of
discrimination, exceeding the authority of the Convention and other pressing or priority issues
should be accommodated in the COP 11 meeting in India, in October 2012, with a view to
amending the Protocol.

227. In preparation for the evaluation in four years and COP 11, representatives of Indigenous
peoples and local communities should be ensured full and effective participation at all stages —
including through advance meetings and written submissions.

228. In relation to Indigenous peoples and local communities, concerns that should be considered
for further action include, inter alia, the following:

1)  Take into account “all rights” through a rights-based approach, as required by the central
objective of the Convention and Protocol;

i1) clarify unequivocally that national legislation must be supportive of the objective of “fair
and equitable” benefit sharing, consistent with Indigenous peoples’ human rights and
related State obligations;

ii1) eliminate discriminatory elements in the Protocol, particularly the refusal to refer to
Indigenous peoples as “peoples” and the restriction of genetic resource rights to
“established” rights;

iv) redress procedural injustices, including unfair restrictions on interventions and tabling of
proposed amendments;”” and exclusion of representatives of Indigenous peoples from
negotiation meetings where their rights may be undermined;**

v) fully respect the UN Declaration on the Rights of Indigenous Peoples, in interpreting and
implementing the Convention and Protocol,

vi) reiterate the importance of “prior and informed consent”, eliminating questionable and
ambiguous interpretations;
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vii) include specific safeguards for “publicly available” traditional knowledge;

viii) ensure that provisions of the Protocol “shall not affect the ... obligations of any Party
deriving from any existing international a reement”,261 articularly those relating to
g y g g p y g

human rights;

ix) ensure that Parties fully respect the rule of law, including their international human rights
obligations;

x) enhance significantly the “full and effective participation” of Indigenous peoples and
local communities in all aspects of the Protocol, through legal commitments to capacity-
building and democratic, inclusive processes; and

xi) provide an effective process to hold Parties accountable in fulfilling their obligations in
respect to the Protocol.

229. The Conference of the Parties should consider revising those decisions made in October 2010,
where it altered the terms of the Profocol to the detriment of Indigenous peoples and local
communities. Such actions exceed the authority of COP.

230. International solidarity with Indigenous peoples and local communities should also be
reinforced, in a manner that fully implements UNDRIP. As concluded by the UN Independent
expert on human rights and international solidarity:

International solidarity ... encompasses the values of social justice and equity ... and
integrity of the international community ... International ... solidarity ... includes ...
refraining from doing harm or posing obstacles to the greater well-being of others,
including ... to our common ecological habitat, for which all are responsible. ...
Special attention must be given to the human rights of vulnerable groups, including
... indigenous peoples ...*"
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The right of access to and enjoyment of cultural heritage forms part of international human rights
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occupation by indigenous communities of their traditional lands. See also UNDRIP, preambular paras. 7 and 14; and art.
37.
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International Human Rights Norms” in Commission on First Nations and Métis Peoples and Justice Reform,
Submissions to the Commission, Final Report, vol. 2 (Saskatchewan: 2004), Section 12 at p. 12-14: “Indigenous
peoples’ ... treaties often entail a wide range of human rights considerations. Whether in general or specific terms,
Indigenous peoples’ treaties constitute an elaboration of arrangements relating to the political, economic, social, cultural
or spiritual rights and jurisdictions of the Indigenous peoples concerned.”

# UNDRIP, preambular para. 14: ...the rights affirmed in treaties, agreements and other constructive arrangements
between States and indigenous peoples are, in some situations, matters of international concern, interest, responsibility
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The human rights content of Indigenous peoples’ Treaties reinforces them as an international concern and
responsibility. See, e.g., Vienna Declaration and Programme of Action, World Conference on Human Rights, adopted
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25 June 1993, reprinted in (1993) 32 I.L.M. 1661, Part I, para. 4: “the promotion and protection of all human rights is a
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Human Rights Committee, Concluding observations of the Human Rights Committee: Canada, UN Doc.
CCPR/C/CAN/CO/5 (27-28 October 2005), para. 8: “The State party should re-examine its policy and practices to
ensure they do not result in extinguishment of inherent aboriginal rights.”

% United States, Initial reports of States parties due in 1993: United States of America, UN Doc. CCPR/C/81/Add.4 (24
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and 4.3, where it is described that, in the Norwegian cases of Selbu, Rt. 2001 side 769 and Svartskogen, Rt. 2001 side
1229, the Supreme Court has most recently confirmed that Saami property rights to land follows from traditional use
and are not contingent upon formal recognition in national legislation. Similarly, the Swedish Supreme Court has
determined in Taxed Lapp Mountain Case, NJA 1981 s 1, that the right to pursue reindeer husbandry follows from use
since time immemorial and is not contingent on formal recognition in law.

" See also Media Rights Agenda and Constitutional Rights Project v. Nigeria, African Commission on Human and
Peoples’ Rights, Communications 105/93, 128/94, 130/94, 152/96, Twelfth Activity Report, 1998-1999, Annex V, 52 at
58, para. 66: “To allow national law to have precedent over the international law of the [African] Charter would defeat
the purpose of the rights and freedoms enshrined in the Charter. International human rights standards must always
prevail over contradictory national law.”

* Commission on Human Rights, Report of the second expert seminar “Democracy and the rule of law” (Geneva, 28
February-2 March 2005): Note by the secretariat, UN Doc. E/CN.4/2005/58 (18 March 2005), para. 32 (Conclusions
and Recommendations).

* UN Commission on Human Rights, Report of the second expert seminar “Democracy and the rule of law” (Geneva,
28 February-2 March 2005): Note by the secretariat, UN Doc. E/CN.4/2005/58 (18 March 2005), para. 8 [attributed to
Professor Dinah Shelton, emphasis added]

3 General Assembly, 2005 World Summit Outcome, UN Doc. A/RES/60/1, 16 September 2005, adopted without vote,
para. 119.

!'In contrast, see, e.g., Indigenous and Tribal Peoples Convention, 1989, art. 2(2): “1. Governments shall have the
responsibility for developing, with the participation of the peoples concerned, co-ordinated and systematic action to
protect the rights of these peoples and to guarantee respect for their integrity.”

Human Rights Council, Report of the independent expert in the field of cultural rights, Farida Shaheed, supra note 39,
para. 70: “A strong human rights-based approach to the preservation/safeguard of cultural heritage, both tangible and
intangible, requires the establishment of procedures ensuring the full participation of concerned individuals and
communities.”
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52 General Assembly, Midterm assessment of the progress made in the achievement of the goal and objectives of the
Second International Decade of the World’s Indigenous People: Report of the Secretary-General, UN Doc. A/55/166
(23 July 2010), para. 20: “The Asian and Pacific region is home to about 70 per cent of the world’s indigenous people,
yet only a handful of States in that region have officially recognized the existence of indigenous peoples in their
countries”. See also Comité pour I’élimination de la discrimination raciale, Observations finales du Comité pour
lélimination de la discrimination racial: Rwanda, UN Doc. CERD/C/RWA/CO/13-17 (11 March 2011) (advanced
unedited version), para. 11, where the Committee recommends Rwanda to revise its position and recognize the Batwa as
an Indigenous people; and Comité des droits de I’homme, Observations finales du Comité des droits de I’homme: Togo,
UN Doc. CCPR/C/TGO/CO/4 (28 March 2011) (advance unedited version), para. 21.

“Human chain formed across the country demanding constitutional recognition as indigenous peoples”, Bangladesh, 19
March 2011, http://indigenouspeoplesissues.com/index.php?option=com_content&view=article&id=9490:bangladesh-
human-chain-formed-across-the-country-demanding-constitutional-recognition-as-indigenous-
peoples&catid=63:central-asia-indigenous-peoples&ltemid=85: “The leaders of the country's indigenous communities
called upon the government to seriously consider the issue of constitutional recognition as indigenous instead of small
ethnic group; otherwise, the process of amendment of constitution will remain incomplete.”

United Nations (Department of Economic and Social Affairs), “Presentation by Grand Chief Edward John”,
International Expert Group Meeting on Indigenous Peoples and Forests, PFII/2011/EGM, New York, 12 - 14 January
2011, at 5, para. 10:

In the courts [of Canada], government lawyers routinely deny the very existence of Indigenous
Peoples and their rights, stating in their pleadings and legal arguments that, unless proven by
Indigenous Peoples in the courts, neither Indigenous Peoples nor their rights exist. This means
Indigenous Peoples must bring their elders, histories, cultures, ways of life and stories into a legal
system foreign to them ...

> UN Department of Economic and Social Affairs (DESA), “Indigenous peoples participation vital to forest
preservation”, 17 January 2011, New York, http://www.un.org/en/development/desa/news/social/indigenous-peoples-
participation-vital-for-forest-preservation.html.

See also Committee on Economic, Social and Cultural Rights, Concluding observations of the Committee on Economic,
Social and Cultural Rights: Russian Federation, UN Doc. E/C.12/RUS/CO/5 (20 May 2011) (advance unedited
version), para. 7:

The Committee is ... concerned that changes to federal legislation regulating the use of land,
forests and water bodies ... deprive indigenous peoples of the right to their ancestral lands, fauna
and biological as well as aquatic resources, on which they rely for their traditional economic
activities, through granting of licenses to private companies for development of projects such as
the extraction of subsoil resources ...

> George Mukundi Wachira, “Applying Indigenous Peoples’ Customary Law in Order to Protect their Land Rights in
Africa”, Indigenous Affairs, IWGIA, 1-2/2010, 6 at 7: “... States’ constitutions — which are the supreme laws — often
subjugate African customary law to written laws.” And at 9: “... Namibia’s Constitution ... still subjugates African
customary law to all other written laws.”

Wilmien Wicomb, “The Emancipatory Potential of Customary Law for the Rights of Women to Access Land”,
Indigenous Affairs, IWGIA, 1-2/2010, 22 at 23: “In countries such as Ethiopia, where customary law was entirely
repealed, rural communities are forced to regulate their lives outside the only legal system that can provide recognised
and regulated protection through formal courts.” [emphasis added]

> Raja Devasish Roy, Traditional Customary Laws and Indigenous Peoples of Asia, Minority Rights Group
International, March 2005, at 5:

Indigenous peoples’ customary laws and institutions continue to suffer from de-recognition and
policy neglect due to discriminatory or assimilationist state policies. Like indigenous peoples in
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other parts of the world, indigenous peoples in Asia have been subject to social, political and
economic marginalization, especially through conquest and colonization. In only a few cases have
Asian indigenous peoples been able to retain a substantive level of political and legal autonomy.

%% See, e.g., Jannie Lasimbang, “Indigenous Peoples and Customary Law in Sabah, Malaysia”, Indigenous Affairs,
IWGIA, 1-2/2010, 38 at 39: “... indigenous peoples’ pursuit of the promotion of their distinct ways of life and social
traditions is not well supported by either federal or state governments.”

Raja Devasish Roy, Traditional Customary Laws and Indigenous Peoples of Asia, supra note 55, at 19:

. customary land-related practices are stronger in autonomous systems (Malaysian Borneo,
Mizoram) or in systems with strong constitutional and legal safeguards (Cordilleras). Conversely,
the erosion of autonomy, and the formalized de-recognition of land rights, such as in Jharkhand
state in India, north-west Bangladesh or northern Thailand, is largely responsible for the erosion of
customary land rights ...

37 For example, in regard to water security, the Canadian government is currently exploiting the urgent need of First
Nations for safe drinking water in their communities so as to undermine their human rights. National legislation has
been proposed that would enable the government to adopt regulations to “abrogate or derogate” from constitutionally-
protected Aboriginal and Treaty rights. See Safe Drinking Water for First Nations Act, 3rd Sess., 40th Parl. 2010 (Bill
S-11). (second reading 14 December 2010), s. 4(1)(r):

4. (1) The regulations may:

(r) provide for the relationship between the regulations and aboriginal and treaty rights referred to
in section 35 of the Constitution Act, 1982, including the extent to which the regulations may
abrogate or derogate from those aboriginal and treaty rights ...

The Canadian government has not used national legislation or other domestic measures to effectively deal with climate
change, although it is a major threat to biodiversity. See, e.g. Louis-Gilles Francoeur and Héléne Buzzetti, “Un plafond
de GES serait «dangereux», selon Baird”, Le Devoir (6 April 2011) Al (According to the government, a ceiling on
greenhouse gases would be “dangerous” and “un-Canadian”). See also Peggy Curran, “Our earth's a hot potato”, The
[Montreal] Gazette (16 April 2011) B1:

‘Canada has played an embarrassing role in international climate discussions in the last five
years,” says [Damon] Matthews, a professor at Concordia University and one of the authors of a
major report on climate targets and projections published by the U.S. National Academy of
Sciences. ... ‘The Harper government has not wanted to take a stand on climate change and ... has
acted as an obstructing force.’

%% Forest Peoples Programme, “People, Poverty, Livelihoods, Ecosystems and Biodiversity: a rights based approach”, 31
October 2003, http://www.swedbio.com/dokument/FPPreport%20t0%20swedbio.pdf, at 5.

Chandra K. Roy, “Indigenous Peoples in Asia: Rights and Development Challenges”, Claire Charters and Rodolfo
Stavenhagen, eds., Making the Declaration Work: The United Nations Declaration on the Rights of Indigenous Peoples
(Copenhagen: IWGIA, 2009), 216 at 226: “Indigenous lands have long been threatened by colonialism, settlement,
encroachment and exploitation ... and land dispossession continues to this day”.

%9 See, for example, Indigenous and Tribal Peoples Convention, 1989, article 2:
1. Governments shall have the responsibility for developing, with the participation of the peoples
concerned, co-ordinated and systematic action to protect the rights of these peoples and to

guarantee respect for their integrity.

2. Such action shall include measures for:
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(b) promoting the full realisation of the social, economic and cultural rights of these peoples with
respect for their social and cultural identity, their customs and traditions and their institutions...
[emphasis added]

And at article 33, it is added that government programmes in regard to the matters in the Convention shall include “the
proposing of legislative and other measures to the competent authorities and supervision of the application of the
measures taken, in co-operation with the peoples concerned.” [emphasis added]

5 Rodolfo Stavenhagen, The Ethnic Question: Conflicts, Development, and Human Rights (Tokyo: United Nations
Univ. Press, 1990) at 118: “The subordination of indigenous peoples to the nation-state, their discrimination and
marginalization, has historically, in most cases, been the result of colonization and colonialism.” [emphasis added]

! General Assembly, Programme of action for the full implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples, Resolution 2621 (XXV), October 12, 1970, para. 1.

62 Johanna von Braun and Kabir Bavikatte (Natural Justice), “No narrowing of the definition of TK”,
http://www.naturaljustice.org/images/naturaljustice/ec0%20-%20abs3%202009%20-%20tk%20definition.pdf: “Art. &;
protects all TK of indigenous people and local communities within the mandate of the CBD. This includes TK
associated with GR but much more, such as TK associated with biological resources relevant in the context of cosmetics
or oils.” [emphasis added]

Convention on Biological Diversity (Ad Hoc Working Group on Access and Benefit-sharing), Report of the Meeting of
the Group of Technical and Legal Experts on Traditional Knowledge associated with Genetic Resources in the Context
of the International Regime on Access and Benefit-Sharing, UN Doc. UNEP/CBD/WG-ABS/8/2 (15 July 2009), Annex
(Outcome of the Meeting of the Group of Technical and Legal Experts on Traditional Knowledge associated with
Genetic Resources in the Context of the International Regime on Access and Benefit-Sharing), at para. 18:

Article 8(j) as a stand alone provision protects all traditional knowledge of indigenous and local
communities, within the mandate of the Convention on Biological Diversity, including traditional
knowledge associated with genetic resources. Furthermore associated traditional knowledge does
not necessarily have to be associated with genetic resources, as it can also include the use of
traditional knowledge associated with biological resources.

5 Emphasis added. The phrase “subject to national legislation” is also used in relation to “access to genetic resources”
in article 15(1): “Recognizing the sovereign rights of States over their natural resources, the authority to determine
access to genetic resources rests with the national governments and is subject to national legislation.” Article 15(2)
requires States to adopt national legislation in a positive direction: “Each Contracting Party shall endeavour ... not to
impose restrictions that run counter to the objectives of this Convention.”

6% Convention on Biological Diversity, Traditional knowledge and Biological Diversity: Note by the Executive
Secretary, UN Doc. UNEP/CBD/TKBD/1/2 (18 October 1997), para. 76. This background document was prepared by
the Executive Secretary of the Convention on Biological Diversity, at the request of COP, in Decision I1I/14, para. 10.

65 “Strategic Plan for Biodiversity 2011-2020 and the Aichi Biodiversity Targets”, in Conference of the Parties to the
Convention on Biological Diversity, The Strategic Plan for Biodiversity 2011-2020 and the Aichi Biodiversity Targets,
Decision X/2, UN Doc. UNEP/CBD/COP/DEC/X/2 (29 October 2010), Annex, para. 3.

See also Nagoya Protocol, preamble:

Recognizing the importance of genetic resources to food security, public health, biodiversity
conservation, and the mitigation of and adaptation to climate change,

Recognizing the interdependence of all countries with regard to genetic resources for food and
agriculture as well as their special nature and importance for achieving food security worldwide
and for sustainable development of agriculture in the context of poverty alleviation and climate
change ...
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5 IFAD (International Fund for Agricultural Development), Engagement with Indigenous Peoples: Policy (Rome:
IFAD, November 2009), at 12: “Indigenous peoples’ knowledge, especially that of indigenous women, may hold the
key to increased food security, adaptation capability, protection of natural resources, disaster prevention and other
challenges related to climate change.”

57 In regard to the importance of ensuring fairness and legal certainty for Indigenous peoples’ land and resource rights,
see, e.g., Human Rights Council, Report of the Special Rapporteur on the situation of human rights and fundamental
freedoms of indigenous people, James Anaya: Addendum: Situation of indigenous peoples in the Russian Federation,
UN Doc. A/HRC/15/37/Add.5 (23 June 2010), para. 83:

It is essential that the State urgently bring coherence, consistency and certainty to the various laws
that concern the rights of indigenous peoples and particularly their access to land and resources. In
accordance with international standards, guarantees for indigenous land and resource rights should
be legally certain; implemented fully and fairly for all indigenous communities ...

68 At the international and national levels, Indigenous peoples’ rights are most often determined on the basis of
traditional occupation or other use of their traditional lands, territories and resources. See Human Rights Council,
Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people,
James Anaya: Addendum: Situation of indigenous peoples in Australia, UN Doc. A/HRC/15/37/Add.4 (1 June 2010),
para. 29:

The strengthening of legislative and administrative protections for indigenous peoples’ rights over

lands and natural resources should involve aligning those protections with applicable international

standards, in particular those articulated in the Declaration on the Rights of Indigenous Peoples.

Of note is ... the Declaration ... affirming simply that rights exist by virtue of “traditional

ownership or other traditional occupation or use” (art. 26).

Case of the Mayagna (Sumo) Awas Tingni Community, I/A Court H.R., Ser. C No. 79 (Judgment) 31 August 2001, para.
151: “As a result of customary practices, possession of the land should suffice for indigenous communities lacking real
title to property of the land to obtain official recognition of that property, and for consequent registration.”

Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois
Welfare Council v Kenya, African Commission on Human and Peoples' Rights, Communication No. 276/2003, Twenty-
Seventh Activity Report, 2009, Annex 5, para. 196: “...the State still has a duty to recognise the right to property of
members of the Endorois community, within the framework of a communal property system, and establish the
mechanisms necessary to give domestic legal effect to such right recognised in the [African] Charter and international
law.”

% Emphasis added. For the purposes of the Convention on Biological Diversity, “biological resources” includes, inter
alia, genetic resources (art. 2).

Indigenous peoples’ cultural well-being is an integral part of sustainable development: see, e.g., Declaration on the
Establishment of the Arctic Council, Ottawa, 19 September 1996, (1996) 35 1.L.M. 1387, preamble: “Affirming our
commitment to sustainable development in the Arctic region, including economic and social development, improved
health conditions and cultural well-being”.

" Convention on Biological Diversity, Traditional knowledge and Biological Diversity: Note by the Executive
Secretary, supra note 64, para. 99. At para. 101, it is added: “Customary use of biological resources must take into
account the spiritual and ceremonial dimensions of such use in addition to the more strictly economic and subsistence
functions.”

! Ibid., para. 101. [emphasis added]

7 See also Convention on Biological Diversity (Ad-Hoc Working Group on Access and Benefit-sharing), Report of the
Meeting of the Group of Technical and Legal Experts on Traditional Knowledge, supra note 62, para. 10: “In discussing
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the relationship between traditional knowledge and genetic resources, the history of co-evolution (of biological and
cultural systems) reinforces the inseparability of traditional knowledge and genetic resources.”

3 See, e.g., UNDRIP, arts. 31, 38 and 42; and Indigenous and Tribal Peoples Convention, 1989, arts. 2(2)(b) and 5.

7 «Strategic Plan for Biodiversity 2011-2020 and the Aichi Biodiversity Targets”, supra note 65 at Annex, para. 13
(Target 18). [underline added]

> Convention, art. 3. In addition, art. 4(1) of the Nagoya Protocol indicates that there is no intention in para. 4(1) to
create a “hierarchy” between this Protocol and other existing international instruments.

Human Rights Council, Report of the independent expert in the field of cultural rights, Farida Shaheed, supra note 39,
para. 69: “While drafting international agreements, in particular on trade and development, States should take into
account the right to access and enjoy cultural heritage and ensure it is respected.”

76 Conference of the Parties to the Convention on Biological Diversity, Report of the Tenth Meeting of the Conference
of the Parties to the Convention on Biological Diversity, supra note 6 at 26. [emphasis added] See also “Statement by
Ahmed Djoghlaf, Executive Secretary of the Convention on Biological Diversity on the occasion of World Day for
Cultural Diversity for Dialogue and Development”, 21 May 2011, http://www.cbd.int/doc/speech/2011/sp-2011-05-21-

cdd-en.pdf:

... for the world’s indigenous peoples, “Mother Earth” is a sacred place.

... Most indigenous and local communities are situated in areas where the vast majority of the
world's plant genetic resources are found. Many such communities have cultivated and used
biodiversity in a sustainable way for thousands of years. Knowledge about the use of specific
plants and their healing and therapeutic attributes for treating diseases has mostly been passed
down orally from generation to generation.

" In Canada, see for example Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, where the Supreme
Court of Canada made the distinction between “established” rights and “unproven” rights. The Court indicated at para.
41that, in the face of proposed government action, both types of “existing” rights require prior consultation to protect
such rights from harm:

The claim or right must be one which actually exists and stands to be affected by the proposed
government action. This flows from the fact that the purpose of consultation is to protect unproven
or established rights from irreversible harm as the settlement negotiations proceed ... [emphasis
added]

"® Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, para. 37: “The law is capable of
differentiating between tenuous claims, claims possessing a strong prima facie case, and established claims.”

7 Permanent Forum on Indigenous Issues, Information provided by the Secretariat of the Convention on Biological
Diversity to the Tenth Session of the United Nations Permanent Forum on Indigenous Issues, 2011, at 3. [emphasis
added]

8 Ibid., at 19. [emphasis added]
81 Human Rights Committee, General Comment No. 18, Non-discrimination, 37 sess., (1989), para. 1: “Non-
discrimination, together with equality before the law and equal protection of the law without any discrimination,
constitute a basic and general principle relating to the protection of human rights.”

Committee on the Elimination of Racial Discrimination, General Recommendation 32, The meaning and scope of
special measures in the International Convention on the Elimination of Racial Discrimination (adopted at the
Committee’s 75" session, August 2009), para. 7: “Discrimination under the Convention includes purposive or
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intentional discrimination and discrimination in effect. Discrimination is constituted ... by an unjustifiable ‘distinction,
exclusion or restriction’ ...” [emphasis added]

See also Withler v. Canada (Attorney General), 2011 SCC 12 (Supreme Court of Canada, preliminary version), para. 2,
where the Court describes violations of substantive equality as follows: “To determine whether the law violates this
norm [of substantive equality], the matter must be considered in the full context of the case, including the law's real
impact on the claimants and members of the group to which they belong.”

82 See, e.g., Case of the Saramaka People v. Suriname, (Preliminary Objections, Merits, Reparations, and Costs), I/A
Court H.R. Series C No. 172 (Judgment) 28 November 2007, para. 93, where the Inter-American Court interpreted the
Indigenous peoples’ right to property under:Article 21 of the American Convention on Human Rights in a manner
consistent with international human rights law:

... by virtue of the right of indigenous peoples to self-determination recognized under said Article
1 [of the two international Covenants], they may “freely pursue their economic, social and cultural
development”, and may “freely dispose of their natural wealth and resources” so as not to be
“deprived of [their] own means of subsistence”. Pursuant to Article 29(b) of the American
Convention, this Court may not interpret the provisions of Article 21 of the American Convention
in a manner that restricts its enjoyment and exercise to a lesser degree than what is recognized in
said covenants.

Case of the Mayagna (Sumo) Awas Tingni Community, supra note 68, para. 144: “‘Property’ can be defined as those
material things which can be possessed, as well as any right which may be part of a person’s patrimony; that concept
includes all movables and immovables, corporeal and incorporeal elements and any other intangible object capable of
having value.”

% Committee on the Elimination of Racial Discrimination, Concluding observations of the Committee on the
Elimination of Racial Discrimination: Guyana, UN Doc. CERD/C/GUY/CO/14 (4 April 2006), para. 15. [emphasis
added]

Concerns that the “established rights” approach in the Protocol is too limiting and discriminatory are highlighted in
Permanent Forum on Indigenous Issues, Report on the tenth session, supra note 28, para. 27.

8 Jannie Lasimbang, “Indigenous Peoples and Customary Law in Sabah, Malaysia”, Indigenous Affairs, INGIA, 1-
2/2010, 38 at 39:

For the indigenous peoples of Sabah, the indigenous legal system revolves around the adat, which
encompasses customary laws, concepts, principles and practices, and the customary institution that
implements and regulates the adat. In short, it can be called an holistic indigenous system of
governance.

See also Convention on Biological Diversity (Ad Hoc Working Group on Access and Benefit-sharing), Report of the
Meeting of the Group of Technical and Legal Experts, supra note 62, Annex, para. 37:

Indigenous and local communities .. perceive traditional knowledge and genetic
resources/biological resources in a holistic manner. Traditional knowledge is hence generally
considered as cohesive and integral to genetic resources.”

% Sub-Commission on Prevention of Discrimination and Protection of Minorities, Study on the protection of the
cultural and intellectual property of indigenous peoples, by Erica-Irene Daes, Special Rapporteur of the Sub-
Commission on Prevention of Discrimination and Protection of Minorities and Chairperson of the Working Group on
Indigenous Populations, UN Doc. E/CN.4/Sub.2/1993/28 (28 July 1993), para. 164.

% Tan Brownlie, Principles of Public International Law, 5™ ed. (Oxford: Clarendon Press, 1998) at 515: “[Peremptory
norms or jus cogens] are rules of customary law which cannot be set aside by treaty or acquiescence but only by the
formation of a subsequent customary rule of contrary effect.” The least controversial examples of [peremptory norms]
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are the prohibition of the use of force, the law of genocide, the principle of racial non-discrimination, crimes against
humanity, and the rules prohibiting trade in slaves and piracy.”

Y Haida Nation, supra note 78, para. 31: “The government's arguments do not withstand scrutiny. Neither the authorities
nor practical considerations support the view that a duty to consult and, if appropriate, accommodate arises only upon
final determination of the scope and content of the right.”

8 Ibid., para. 27. [emphasis added]
% Ibid., para. 33. [emphasis added]

90 See, e.g., Quebec Native Women, “Canada Accepts Reference to UN Declaration — And Continues to Undermine It”,
Press Release, 27 October 2010, Nagoya, Japan.

?! See also text accompanying note 188 infi-a.

2 UNDRIP, preambular para. 7; and International Covenant on Economic, Social and Cultural Rights, art. 1 (right of
self-determination includes right to natural resources) and art. 25: “Nothing in the present Covenant shall be interpreted
as impairing the inherent right of all peoples to enjoy and utilize fully and freely their natural wealth and resources.”
[emphasis added] Similarly, see International Covenant on Civil and Political Rights, art. 1 (self-determination) and art.
47 (inherent right to natural resources).

See also Human Rights Committee, Concluding observations of the Human Rights Committee: Canada, UN Doc.
CCPR/C/79/Add.105 (7 April 1999), para. 8: “... the Committee emphasizes that the right to self-determination
requires, inter alia, that all peoples must be able to freely dispose of their natural wealth and resources and that they
may not be deprived of their own means of subsistence (art. 1, para. 2).”

% UNDRIP, art. 31. See also Jingsong Li and Yiching Song, Use it or Lose it: Protecting the Traditional Knowledge,
Genetic Resources and Customary Laws of Marginal Farmers in Southwest China, Centre for Chinese Agricultural
Policy (CCAP, China) (September 2010), online: http://pubs.iied.org/pdfs/G02787.pdf at 2:

‘Collective Bio-Cultural Heritage’ means “knowledge, innovations and practices of indigenous
peoples and local communities which are often held collectively and are inextricably linked to
traditional resources and territories; including the diversity of genes, varieties, species and
ecosystems; cultural and spiritual values; and customary laws shaped within the socio-ecological
context of communities”.

% 2010 Declaration on Bio-cultural Diversity, adopted at the International Conference on Cultural and Biological
Diversity for Development, June 2010, Montreal, Canada, in Permanent Forum on Indigenous Issues, Information
provided by the Secretariat of the Convention on Biological Diversity to the Tenth Session of the United Nations
Permanent Forum on Indigenous Issues, 2011, Annex I at 20.

In regard to the “inextricable link between biological and cultural diversity”, see Ana Persic and Gary Martin, eds.,
Links between biological and cultural diversity-concepts, methods and experiences, Report of an International
Workshop (Paris: UNESCO, 2008), at 7 (Introduction). See also Klaus Topfer, Executive Director, UNEP, “Forward”
in United Nations Environment Programme (D.A. Posey and Oxford Centre for the Environment, eds.), Cultural and
Spiritual Values of Biodiversity (Kenya: UNEP, 1999) at xi.

% International Covenant on Economic, Social and Cultural Rights, article 15, para 1 (a).

% Human Rights Council, Report of the independent expert in the field of cultural rights, Ms. Farida Shaheed,
submitted pursuant to resolution 10/23 of the Human Rights Council, UN Doc. A /HRC/14/36 (22 March 2010), para. 9.

7 Committee on Economic, Social and Cultural Rights, General Comment No. 21, Right of everyone to take part in
cultural life (art. 15, para. 1 (a), of the International Covenant on Economic, Social and Cultural Rights), UN Doc.
E/C.12/GC/21 (21 December 2009), para. 36. [emphasis added] And at 48:
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... the obligation to fulfil requires States parties to take appropriate legislative, administrative,
judicial, budgetary, promotional and other measures aimed at the full realization of the right
enshrined in article 15, paragraph 1 (a), of the Covenant.

% Ibid., para. 55 (core obligations). [emphasis added]

% Disproportionate restrictions of, and discriminatory actions against, Indigenous peoples’ human rights are not
permitted in international law. For example, the Inter-American Commission on Human Rights has interpreted the right
to culture in Article XIII of the American Declaration on the Rights and Duties of Man in a manner consistent with
international law.

See Grand Chief Michael Mitchell v. Canada, Inter-Am. Comm. H.R. Report No. 61/08, Merits, (25 July 2008), in
Annual Report of the Inter-American Commission on Human Rights 2008, OEA/Ser.L/V/11.134/doc.5 rev.l (25
February 2009) 160, para. 79: “Article XIII may be invoked not only in respect of culturally significant aspects of trade,
but also with respect to trade restrictions that have the effect of disproportionately restricting or discriminating against
a trade practice.” [emphasis added]

19 See, e.g., George Mukundi Wachira, “Applying Indigenous Peoples’ Customary Law in Order to Protect their Land
Rights in Africa”, supra note 54 at 12-13: “... due to the imposition of colonial and post-colonial land laws, most
indigenous communities remain deprived of their lands. The destruction and exclusion of African customary law from
the land law regime in various African states has had the effect of dispossessing indigenous peoples of their lands.”

""" UNDRIP, art. 8(1): “Indigenous peoples and individuals have the right not to be subjected to forced assimilation or
destruction of their culture.” See also art. 8(2): “States shall provide effective mechanisms for prevention of, and redress
for: (a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural
values or ethnic identities; (b) Any action which has the aim or effect of dispossessing them of their lands, territories or
resources”.

192 Human Rights Committee, General Comment No. 18, Non-discrimination, para. 16.

' Ibid., para. 16(e). [underline added]
14 General Assembly, Strengthening United Nations action in the field of human rights through the promotion of
international cooperation and the importance of non-selectivity, impartiality and objectivity, UN Doc. A/62/165 (18
December 2007), para. 5. See also Vienna Declaration and Programme of Action, supra note 43, Part I, para. 32: “The
World Conference on Human Rights reaffirms the importance of ensuring the universality, objectivity and non-
selectivity of the consideration of human rights issues.”

Impartiality, objectivity and non-selectiveness are also a permanent part of the “Principles” for the Agenda and
Framework for the Programme of Work for the Human Rights Council: see Institution-building of the United Nations
Human Rights Council, HRC Res. 5/1, UN GAOR, 62 Sess., Supp. No. 53, UN Doc. A/62/53 (2007) 48 at 60 (Annex,
V(A)).

15 Committee on the Elimination of Racial Discrimination, General Recommendation XXIII (51) concerning
Indigenous Peoples, UN Doc. A/52/18 Annex V (18 August 1997), para. 3. [emphasis added] In the same para., the
Committee adds: “Consequently the preservation of their culture and their historical identity has been and still is
jeopardized.”

19 Ibid., para. 4b. See also UNDRIP, art. 2: “Indigenous peoples and individuals are free and equal to all other peoples
and individuals and have the right to be free from any kind of discrimination, in the exercise of their rights, in particular
that based on their indigenous origin or identity.”

7 Ibid., para. 4c. See also UNDRIP, art. 21: 1. Indigenous peoples have the right, without discrimination, to the
improvement of their economic and social conditions ... 2. States shall take effective measures and, where appropriate,
special measures to ensure continuing improvement of their economic and social conditions”.
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1% Ibid., para. 4e. See also UNDRIP, art. 11(1): “Indigenous peoples have the right to practise and revitalize their
cultural traditions and customs. This includes the right to maintain, protect and develop the past, present and future
manifestations of their cultures ...”

19 Ibid., para. 5. See also UNDRIP, article 26(2): “Indigenous peoples have the right to own, use, develop and control
the lands, territories and resources that they possess by reason of traditional ownership or other traditional occupation or
use, as well as those which they have otherwise acquired.”

"9 Committee on the Elimination of Racial Discrimination, Concluding observations of the Committee on the
Elimination of Racial Discrimination: Suriname, CERD/C/64/CO/9 (12 March 2004), para. 11[emphasis added].

" Conference of the Parties to the Convention on Biological Diversity, Report of the Tenth Meeting of the Conference
of the Parties to the Convention on Biological Diversity, supra note 6 at 26.

"2 Indigenous and Tribal Peoples Convention, 1989, article 15(2). [underline added]

'3 International Labour Organization, Report of the Committee on Convention No. 107, International Labour
Conference, Provisional Record, 76" Session, Geneva, 1989, No. 25, para. 42.

14 See, e.g., Human Rights Committee, Concluding observations of the Human Rights Committee: Canada, UN Doc.
CCPR/C/79/Add.105 (7 April 1999), para. 8; Human Rights Committee, Concluding observations of the Human Rights
Committee: Canada, UN Doc. CCPR/C/CAN/CO/5 (20 April 2006) at paras. 8 and 9; Human Rights Committee,
Concluding observations of the Human Rights Committee: Panama, UN Doc. CCPR/C/PAN/CO/3 (17 April 2008) at
para. 21; Human Rights Committee, Concluding observations of the Human Rights Committee: Norway, UN Doc.
CCPR/C/79/Add.112 (5 November 1999) at para. 17; Human Rights Committee, Concluding observations of the
Human Rights Committee: Brazil, UN Doc. CCPR/C/BRA/CO/2 (1 December 2005), para. 6; Human Rights
Committee, Concluding observations of the Human Rights Committee: United States of America, UN Doc.
CCPR/C/USA/Q/3 (18 December 2006), para. 37; Committee on Economic, Social and Cultural Rights, Concluding
observations of the Committee on Economic, Social and Cultural Rights: Morocco, UN Doc. E/C.12/MAR/CO/3 (4
September 2006) at para. 35; Committee on Economic, Social and Cultural Rights, Concluding observations of the
Committee on Economic, Social and Cultural Rights: Russian Federation, UN Doc. E/C.12/1/Add.94 (12 December
2003) at para. 11.

"5 International Labour Organization, Monitoring indigenous and tribal peoples’ rights through ILO Conventions: A
compilation of ILO supervisory bodies’ comments 2009-2010 (Geneva: ILO, 2010), at 4: “The Convention and the UN
Declaration on the Rights of Indigenous Peoples adopted in 2007 are mutually reinforcing instruments providing the
framework for the universal protection of indigenous and tribal peoples’ rights.”

Manuela Tomei & Lee Swepston, “Indigenous and Tribal Peoples: A Guide to ILO Convention No. 169”, International
Labour Office, Geneva, 1996, at 7: “... there is nothing in Convention No. 169 which would be incompatible with any
international legal instrument which may establish or define the right of indigenous and tribal peoples to self-
determination.”

"6 UN General Assembly, Universal realization of the right of peoples to self-determination, Res. 63/163 (18 December
2008) (adopted without vote), para. 1: “Reaffirms that the universal realization of the right of all peoples, including
those under colonial, foreign and alien domination, to self-determination is a fundamental condition for the effective
guarantee and observance of human rights and for the preservation and promotion of such rights”.

Human Rights Committee, General Comment No. 12, Article 1, 21% sess., A/39/40 (1984), para. 1: “The right of self-
determination is of particular importance because its realization is an essential condition for the effective guarantee and
observance of individual human rights and for the promotion and strengthening of those rights.”

"7 UNDRIP, arts. 3 (self-determination); 26(2) (use, develop and control natural resources); and 31 (cultural heritage,
including genetic resources). Committee on Economic, Social and Cultural Rights, General Comment No. 21, Right of
everyone to take part in cultural life, supra note 97, para. 37 affirms:
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Indigenous peoples have the right to act collectively to ensure respect for their right to maintain,
control, protect and develop their cultural heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their sciences, technologies and cultures, including
human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora,
oral traditions ...

"8 At an earlier meeting in Cali, Colombia in March 2010, Indigenous peoples had originally proposed: “Noting the
significance of the United Nations Declaration on the Rights of Indigenous Peoples in this Protocol”. At that time, the
Canadian government confirmed to representatives of Indigenous organizations that it would not object to this wording.

19 See, e.g., Quebec Native Women, “Canada Accepts Reference to UN Declaration — And Continues to Undermine It”,
Press Release, 27 October 2010, Nagoya, Japan.

120 See, generally, Avinash Gavai, “Canada 'part of the problem' when it comes to human rights: Amnesty”, Embassy,
Daily Update, 1 April 2011. Canada has continued to undermine UNDRIP, even after its endorsement in November
2010.

Grand Council of the Crees (Eeyou Istchee) et al., “Implementation of the UN Declaration on the Rights of Indigenous
Peoples: Positive Initiatives and Serious Concerns”, Expert Mechanism on the Rights of Indigenous Peoples, 2™ sess.,
Geneva (joint global statement by Indigenous and human rights organizations delivered 12 August 2009), para. 36:
“During its three-year term [on the Human Rights Council], Canada pursued the lowest standards of any Council
member within the Western European group of States.”

121 See, e.g., Ed John, Matthew Coon Come et al., “UN Security Council — Did Canada Merit a Seat?”, Windspeaker,
Vol. 28, Issue 9, December 2010 at 12: “The Canadian government continues to opt for an ideological course that
betrays core Canadian principles and values. This is especially evident in relation to the human rights of those most
disadvantaged — the 370 million Indigenous people in over 70 countries. ... Canada’s actions serve to undermine the
international human rights system and the rule of law”.

Paul Joffe, “UN Declaration on the Rights of Indigenous Peoples: Canadian Government Positions Incompatible with
Genuine Reconciliation”, (2010) 26 N.J.C.L. 121, online: http://www.cfsc.quaker.ca/pages/un.html:

[The Canadian government] has ... violated repeatedly the rule of law in Canada and
internationally; misled Parliament and the Canadian public; and undermined the human rights of
Indigenous peoples. Such conduct fails to uphold the honour of the Crown and is inconsistent
with the constitutional objective of reconciliation with Indigenous peoples.
122 Annex to General Assembly Decision 55/488 of 7 September 2001 provides: “The General Assembly ... reiterates
that the terms ‘takes note of” and ‘notes’ are neutral terms that constitute neither approval nor disapproval.”

'3 Conference of the Parties, “Outcome of the work of the Ad Hoc Working Group on long-term Cooperative Action
under the Convention”, Draft decision -/CP.16, UN Climate Change Conference, Cancun, Mexico (Advance unedited
version), preamble.

124 The Nagoya Protocol affirms that COP serving as the meeting of the Parties has the power to: “Consider and adopt,
as required, amendments to this Protocol”. According to the Convention, article 29, any proposed amendment to the
Protocol by COP is subject to a formal procedure that includes notice of such proposal to the Parties by the Secretariat
“at least six months before the meeting at which it is proposed for adoption” (para. 2); and “ratification, acceptance or
approval” by the Parties (paras. 3 and 4).

See also Foundation for International Environmental Law and Development (FIELD), “Treaties, protocols, and
decisions by the Conference of the Parties (COP) of the UNFCCC and the Conference of the Parties serving as the
Meeting of the Parties (CMP) of the Kyoto Protocol”, Briefing Paper, October 2009: “As a general rule, COP ...
decisions are not legally binding — they are political decisions. ... Exceptions exist in some treaties, where the decision
making body (COP or equivalent body) has been granted the authority to take certain legally binding decisions”.
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CAN International, “COP Decisions: Binding or Not?”, CAN Ad-Hoc Legal Working Group, 8 June 2009: “The
binding nature of a COP decision eventually rests on the powers ascribed to the COP in the treaty text. There is some
acceptance that the supreme treaty body has “substantive powers” of decision-making where these powers are delegated
by the Parties and provided for in the treaty text.”

125 Conference of the Parties to the Convention on Biological Diversity, “The Strategic Plan for Biodiversity 2011-2020
and the Aichi Biodiversity Targets”, supra note 65, para. 4 [underline added].

126 Convention, article 22(1); and Protocol, article 4(1), quoted in the paragraph accompanying note 37 supra.

127 Office of the High Commissioner for Human Rights, “Indigenous rights declaration universally endorsed”, 2010,
online: http://www.ohchr.org/EN/NewsEvents/Pages/Indigenousrightsdeclarationendorsed.aspx. In October when COP
10 adopted Decision X/2, Canada and the United States had not yet reversed their opposing positions. However, Canada
had already announced its intention to endorse UNDRIP and the U.S. was in the process of reviewing its position.

Permanent Forum on Indigenous Issues, Information on recent activities of the Office of the High Commissioner for
Human Rights related to the rights of indigenous peoples: Contribution to the tenth session of the UN Permanent
Forum on Indigenous Issues, 8 April 2011, at 1: “The UN Declaration on the Rights of Indigenous Peoples serves as
OHCHR’s framework for action to further the advancement and protection of indigenous peoples’ rights. The main
priority of the Office is to contribute to the promotion and implementation of this key instrument, along with relevant
recommendations, comments and observations of UN human Rights treaty bodies, and Special Procedures.”

128 See, e.g., Committee on the Rights of the Child, Concluding observations: Cameroon, UN Doc. CRC/C/CMR/CO/2
(29 January 2010) (advance unedited version), para.83; Committee on the Rights of the Child, Indigenous children and
their rights under the Convention, General Comment No. 11, UN Doc. CRC/C/GC/11 (30 January 2009), para. 82;
Committee on the Elimination of Racial Discrimination, Concluding observations of the Committee on the Elimination
of Racial Discrimination: Guatemala, UN Doc. CERD/C/GTM/CO/12-13 (19 May 2010), para. 11; Committee on the
Elimination of Racial Discrimination, Concluding observations of the Committee on the Elimination of Racial
Discrimination: Japan, UN Doc. CERD/C/JPN/CO/3-6 (6 April 2010), para. 20; Committee on the Elimination of
Racial Discrimination, Concluding observations of the Committee on the Elimination of Racial Discrimination:
Cameroon, UN Doc. CERD/C/CMR/CO/15-18 (30 March 2010), para. 15; Committee on the Elimination of Racial
Discrimination (Chairperson), Letter to Lao People’s Democratic Republic, 12 March 2010 (Early warning and urgent
action procedure) at 1; Committee on the Elimination of Racial Discrimination, Concluding observations of the
Committee on the Elimination of Racial Discrimination: Peru, UN Doc. CERD/C/PER/CO/14-17 (3 September 2009),
para. 11; Committee on the Elimination of Racial Discrimination, Concluding observations of the Committee on the
Elimination of Racial Discrimination: Suriname, UN Doc. CERD/C/SUR/CO/12 (13 March 2009), para. 17; Committee
on Economic, Social and Cultural Rights, Concluding observations of the Committee on Economic, Social and Cultural
Rights: Brazil, UN Doc. E/C.12/BRA/CO/2 (12 June 2009), para. 9; Committee on Economic, Social and Cultural
Rights, Concluding observations of the Committee on Economic, Social and Cultural Rights: Nicaragua, UN Doc.
E/C.12/NIC/CO/4 (28 November 2008), para. 35; and Committee on the Elimination of All Forms of Discrimination
against Women, Concluding observations of the Committee on the Elimination of Discrimination against Women:
Australia, UN Doc. CEDAW/C/AUS/CO/7 (30 July 2010) (advance unedited edition), para. 12.

129 Paul Joffe, “Canada’s Opposition to the UN Declaration: Legitimate Concerns or Ideological Bias?” in Jackie
Hartley, Paul Joffe & Jennifer Preston (eds.), Realizing the UN Declaration on the Rights of Indigenous Peoples:
Triumph, Hope, and Action (Saskatoon: Purich Publishing, 2010) 70 at 87-89.

130 General Assembly, Situation of human rights and fundamental freedoms of indigenous people: Note by the
Secretary-General, Interim report of the Special Rapporteur on the situation of human rights and fundamental freedoms
of indigenous people, UN Doc. A/65/264 (9 August 2010), para. 85 (Conclusions). In the same paragraph, Anaya
concludes: “The significance of the Declaration is not to be diminished by assertions of its technical status as a
resolution that in itself has a non-legally binding character.”

! Ibid., para. 87 (Conclusions).
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132 permanent Forum on Indigenous Issues, Report on the seventh session (21 April - 2 May 2008), Economic and Social

Council, Official Records, Supplement No. 23, United Nations, New York, E/2008/43, E/C.19/2008/13, para. 132.

133 See, e.g., Food and Agriculture Organization, The Second Report on the State of the World’s Plant Genetic
Resources for Food and Agriculture (Rome: FAO, 2010).

'3 Food and Agriculture Organization, “FAO Policy on Indigenous and Tribal Peoples” (Rome: FAO, 2010), at 2.
FAO bases its responsibility on art. 41 of UNDRIP: “The organs and specialized agencies of the United Nations system
and other intergovernmental organizations shall contribute to the full realization of the provisions of this Declaration
through the mobilization, inter alia, of financial cooperation and technical assistance. Ways and means of ensuring
participation of indigenous peoples on issues affecting them shall be established.”

55 Ibid., para. 13. The “core principles” in this policy document include: Self-determination; Development with
identity; Free, prior and informed consent; Participation and inclusion; Rights over land and other natural resources;
Cultural rights; Collective rights; and Gender equality.

6 JFAD (International Fund for Agricultural Development), “Concluding Statement of the workshop establishing an
indigenous peoples’ forum at [IFAD, 18 February 20117, http://www.ifad.org/events/ip/statement.pdf. [emphasis added]

137 Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois
Welfare Council v Kenya, supra note 68, para. 204: “The African Commission notes that the UN Declaration on the
Rights of Indigenous Peoples, officially sanctioned by the African Commission through its 2007 Advisory Opinion,
deals extensively with land rights.”

"% Inter-American Commission on Human Rights, “Indigenous and Tribal Peoples’ Rights over their Ancestral Lands
and Natural Resources: Norms and Jurisprudence of the Inter-American Human Rights System”, OEA/Ser.L/V/IIL. Doc.
56/09 (30 December 2009), para. 19. See Case of the Saramaka People v. Suriname. 2007, supra note 82, para. 131.

"3 For example, at the July 2010 negotiations on the draft Protocol in Montreal, the head of the delegation of one group
of States indicated to the International Indigenous Forum on Biodiversity that it would have to reconsider its support on
all Indigenous issues if the IIFB continued to raise such matters as “peoples”, human rights or the right of self-
determination.

"0 1n regard to the right of self-determination, see identical article 1 of the International Covenant on Civil and Political
Rights, G.A. Res 2200 (XXI), 21 U.N. GAOR, Supp. (No. 16) at 52, U.N. Doc. A/6316, Can. T.S. 1976 No. 47 (1966)
(entered into force March 23, 1976); and International Covenant on Economic, Social and Cultural Rights, G.A. Res.
2200 (XXI), 21 U.N. GAOR, Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966); Can. T.S. 1976 No. 46 (entered into force
3 January 1976).

S. James Anaya, “The Right of Indigenous Peoples to Self-Determination in the Post-Declaration Era” in Claire
Charters and Rodolfo Stavenhagen, eds., Making the Declaration Work, supra note 58, 184 at 185: “... indigenous
peoples have the same right of self-determination enjoyed by other peoples. This follows from the principle of equality
that runs throughout the text of the Declaration”.

Y International Convention on the Elimination of All Forms of Racial Discrimination, 21 December 1965, 660
U.N.T.S. 195 at 216, 5 I.L.M. 352 (entered into force 4 January 1969).

"2 Ibid., art. 1. [emphasis added] See also Human Rights Committee, General Comment No. 18, Non-discrimination,
37" sess., (1989), at para. 7:

. the term "discrimination" as used in the Covenant should be understood to imply any
distinction, exclusion, restriction or preference which is based on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status, and which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms. [emphasis
added]
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'3 See Charter of the United Nations, arts. 1(2) and 55c. R. Wolfrum, “Chapter 1. Purposes and Principles” in B.
Simma, ed., The Charter of the United Nations: A Commentary (New York: Oxford University Press, 1994) 49 at 53:

The term “equality of peoples” [in Art. 1(2) of the U.N. Charter] was meant to underline that no
hierarchy existed between the various peoples. To this extent, the prohibition of racial
discrimination was transferred from the national level to the international level of international
relations. Apart from that, the principle of equality of peoples and the right to self-determination
are united. With this, it is assured that no peoples can be denied the right to self-determination on
the basis of any alleged inferiority. [emphasis added]

'“ UNDRIP, preambular paras. 1,2 , 4, 5, 16, 17 and arts. 1-3 and 46.

45 permanent Forum on Indigenous Issues, Report on the ninth session (16 — 30 April 2010), Economic and Social
Council, Official Records, Supplement No. 23, United Nations, New York, E/2010/43-E/C.19/2010/15, para. 112: “The
Permanent Forum calls upon the parties to the Convention on Biological Diversity to adopt the terminology “indigenous
peoples and local communities” as an accurate reflection of the distinct identities developed by those entities since the
adoption of the Convention almost 20 years ago.”

146 Adopted at the General Conference of UNESCO, 32m sess., Paris, 17 October 2003, entered into force on 20 April
2006. The objectives include protecting and ensuring respect for intangible cultural heritage of Indigenous peoples.
Such heritage includes “knowledge and practices concerning nature and the universe” (art. 2(2)(d)).

147 Adopted at the General Conference of UNESCO, 331 sess., Paris, 20 October 2005. The preamble recognizes the
“importance of traditional knowledge as a source of intangible and material wealth, and in particular the knowledge
systems of indigenous peoples, and its positive contribution to sustainable development, as well as the need for its
adequate protection and promotion”.

'8 Conference of the Parties, “Outcome of the work of the Ad Hoc Working Group on long-term Cooperative Action
under the Convention”, supra note 123, para. 72.

149 See, e.g., World Conference on Sustainable Development, Johannesburg Declaration on Sustainable Development,
adopted 4 September 2003, Johannesburg, South Africa; 2005 World Summit Outcome, GA Res. 60/1, UN GAOR, 60th
Sess., Supp. No. 49, Vol. I, UN Doc. A/60/49 (2006) 3; and Human Rights Council, Expert mechanism on the rights of
indigenous peoples, Res. 6/36 (14 December 2007). All of these instruments were adopted without a vote.

See also Abuja Declaration, adopted by Heads of State and Government of Africa and South America, First Africa-
South America Summit (ASA) in Abuja, Nigeria, 30 November 2006, where the terms “indigenous peoples” and
“indigenous peoples and communities” are used.

150 permanent Forum on Indigenous Issues, Information provided by the Secretariat of the Convention on Biological
Diversity to the Tenth Session of the United Nations Permanent Forum on Indigenous Issues, 2011, at 18. The 7"
meeting of the working group on article 8(j) is tentatively scheduled to be held on 14-18 November 2011.

!SI UNDRIP, art. 21(2), supra note 107; and arts. 38, 41 and 42 (positive measures required by the United Nations, its
bodies and specialized agencies and States in regard to all the provisions of the Declaration). Indigenous and Tribal
Peoples Convention, 1989, Art. 4: “1. Special measures shall be adopted as appropriate for safeguarding the persons,
institutions, property, labour, cultures and environment of the peoples concerned. 2. Such special measures shall not be
contrary to the freely-expressed wishes of the peoples concerned.”

See also Committee on the Elimination of Racial Discrimination, General Recommendation 32, The meaning and scope
of special measures in the International Convention on the Elimination of Racial Discrimination, supra note 81. Human
Rights Committee, General Comment No. 23, Article 27, 50th sess., 6 April 1994, UN Doc. CCPR/C/21/Rev.1/Add.5.
(1994), para. 7 (positive legal measures in regard to Indigenous peoples’ way of life and traditional activities).
Committee on Economic, Social and Cultural Rights, General Comment No. 20, Non-discrimination in economic,
social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), UN
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Doc. E/C.12/GC/20 (2 July 2009), para. 9 (special measures to attenuate or suppress conditions that perpetuate
discrimination).

European Court of Human Rights, Case of Connors v. United Kingdom, Judgment of 27 May 2004, Application no.
66746/01, para. 84 (declaring that States have an obligation to take positive steps to provide for and protect the different
lifestyles of minorities as a way to provide equality under the law).

152 Convention, art. 8(a).

153 Case of the Indigenous Community Yakye Axa v. Paraguay (Merits, Reparations and Costs) Series C No.
125(Judgment) 17 June 2005, para. 63.

54 Cf. Case of the Mayagna (Sumo) Awas Tingni Community, supra note 68, paras. 148-149, and 151; Case of the
Indigenous Community Sawhoyamaxa v. Paraguay (Merits, Reparations and Costs), Series C No. 146 (Judgment) 29
March 2006. paras. 118-121, and 131, and Case of the Indigenous Community Yakye Axa v. Paraguay (Merits,
Reparations and Costs), supra note 153, paras. 124, 131, 135-137 and 154.

155 Case of the Saramaka People v. Suriname. 2007, supra note 82, para. 85.

156 Centre for Minority Rights Development (Kenya), supra note 68, para. 187. And at para. 241: “The African
Commission is of the view that protecting human rights goes beyond the duty not to destroy or deliberately weaken
minority groups, but requires respect for, and protection of, their religious and cultural heritage essential to their group
identity”. [emphasis added]

'S7 UNDRIP, arts. 10 (forced relocations); 11(2) (redress re cultural, intellectual and other property); 19 (legislative or
administrative matters); 28(1) (redress re lands, territories and resources taken or damaged); 29(2) (storage or disposal
of hazardous materials on Indigenous lands or territories); and 32(2) (approval of projects affecting Indigenous lands,
territories or resources).

In regard to UNDRIP and FPIC, see Andrea Carmen, “The Right to Free, Prior and Informed Consent: A Framework
for Harmonious Relations and New Processes for Redress” in Jackie Hartley, Paul Joffe & Jennifer Preston (eds.),
Realizing the UN Declaration on the Rights of Indigenous Peoples, supra note 129 at 120.

158 vprinciples and Guidelines for the Protection of the Heritage of Indigenous People", in UN Sub-Commission on the
Promotion and Protection of Human Rights, Report of the seminar on the draft principles and guidelines for the
protection of the heritage of indigenous people (Geneva, 28 February - 1 March 2000), UN Doc.
E/CN.4/Sub.2/2000/26 (19 June 2000) (Chairperson-Rapporteur: Ms. Erica-Irene Daes), Annex I (Principles):

2. To be effective, the protection of indigenous peoples' heritage should be based broadly on the
principle of self-determination, which includes the right of indigenous peoples to maintain and
develop their own cultures and knowledge systems, and forms of social organization.

Permanent Forum on Indigenous Issues, Information provided by the Secretariat of the Convention on Biological
Diversity to the Tenth Session of the United Nations Permanent Forum on Indigenous Issues, 2011, at 3: “Regarding
article 8(j) and related provisions ... An essential element of sui generis systems is prior and informed consent.”

'3 United Nations Development Group, “United Nations Development Group Guidelines on Indigenous Peoples’
Issues”, supra note 25, at 13: “The right to self-determination may be expressed through: ... Respect for the principle of
free, prior and informed consent.” [emphasis added]

Permanent Forum on Indigenous Issues, Report on the tenth session, supra note 28, para. 36: “As a crucial dimension of
the right of self-determination, the right of indigenous peoples to free, prior and informed consent is ... relevant to a
wide range of circumstances ... Such consent is vital for the full realization of the rights of indigenous peoples and must
be interpreted and understood in accordance with contemporary international human rights law ...”
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Human Rights Council, “Progress report on the study on indigenous peoples and the right to participate in decision-
making: Report of the Expert Mechanism on the Rights of Indigenous Peoples”, UN Doc. A/HRC/15/35 (23 August
2010), para. 34:

Indigenous peoples identify the right of free, prior and informed consent as a requirement,
prerequisite and manifestation of the exercise of their right to self-determination as defined in
international human rights law. Moreover, the principle is of fundamental importance for
indigenous peoples’ participation in decision-making. This is because free, prior and informed
consent establishes the framework for all consultations relating to accepting of projects that affect
them, and any related negotiations pertaining to benefit-sharing and mitigation measures.
[emphasis added]

' In regard to the right to development, see generally Declaration on the Right to Development, GA Res. 41/128, 41
UN GAOR, Supp. (No. 53) UN Doc. A/41/925 (1986); African Charter of Human and Peoples’ Rights, adopted 27
June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.LL.M. 58 (1982), entered into force 21 October 1986, art. 22; United
Nations Millennium Declaration, UN Doc. A/RES/55/2, 8 September 2000, para. 24; and Vienna Declaration and
Programme of Action, supra note 43, Part I, para. 10:

The World Conference on Human Rights reaffirms the right to development, as established in the
Declaration on the Right to Development, as a universal and inalienable right and an integral part
of fundamental human rights.

For various interrelated and mutually reinforcing dimensions of the Indigenous peoples’ right to development that may
be relevant in the context of the Convention and Nagoya Protocol, see UNDRIP, inter alia, preambular paragraphs 6, 9-
12, 16 and 22 and Articles 3, 11-13, 18, 20, 23-29, 31, 32, 34, 36 and 37.

1! Declaration on the Right to Development, article 1(2).

2 UNDRIP, article 23. See also Indigenous and Tribal Peoples Convention, 1989, art. 7(1): “The peoples concerned
shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs,
institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent
possible, over their own economic, social and cultural development.”

'3 UNDRIP, preambular para. 11: “Recognizing that respect for indigenous knowledge, cultures and traditional
practices contributes to sustainable and equitable development and proper management of the environment”; Indigenous
and Tribal Peoples Convention, 1989, art. 23(2) (“importance of sustainable and equitable development”); Rio
Declaration on Environment and Development, UN Doc. A/Conf. 151/5/Rev. 1 (13 June 1992), Principle 3: “The right
to development must be fulfilled so as to equitably meet developmental and environmental needs of present and future
generations”; Vienna Declaration and Programme of Action, supra note 43, para. 11: “The right to development should
be fulfilled so as to meet equitably the developmental and environmental needs of present and future generations”; and
Inter-American Democratic Charter, signed by the 34 countries of the Americas, 28" special session of the OAS
General Assembly, Lima, Peru, 11 September 2001: “... economic growth and social development based on justice and
equity, and democracy are interdependent and mutually reinforcing”.

14 Dalee Sambo Dorough, “The Indigenous Human Right to Development”, Indigenous Affairs, INGIA, 1-2/2010, 76
at 81: “...principles that should be included in the understanding of “equitable development” are: ... development must
not be imposed on Indigenous peoples without their free, prior and informed consent and must fully accommodate
Indigenous values and concerns”.

Sub-Commission on the Promotion and Protection of Human Rights, Indigenous peoples and their relationship to land:
Final working paper prepared by the Special Rapporteur, Mrs. Erica-Irene A. Daes, UN Doc. E/CN.4/Sub.2/2001/21
(11 June 2001), para. 144 (d): “All State and international actions and legal measures in regard to indigenous lands,
territories and resources must assure that all indigenous peoples have lands, territories and resources sufficient to assure
their well-being and equitable development as peoples ...”
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15 General Assembly, Draft Programme of Action for the Second International Decade of the World's Indigenous
People: Report of the Secretary-General, UN Doc. A/60/270 (18 August 2005) (adopted without vote by General
Assembly, 16 December 2005). At para. 9, one of the five objectives of the Decade is:

Promoting full and effective participation of indigenous peoples in decisions which directly or
indirectly affect their lifestyles, traditional lands and territories, their cultural integrity as
indigenous peoples with collective rights or any other aspect of their lives, considering the
principle of free, prior and informed consent ...

166 See, e.g., Committee on the Elimination of Racial Discrimination, Concluding Observations on the Elimination of
Racial Discrimination: Guatemala, UN Doc. CERD/C/GTM/CO/12-13 (19 May 2010), para. 11: “In the light of its
general recommendation No. 23 (para. 4 (d)), the Committee recommends that the State party consult the indigenous
population groups concerned at each stage of the process and that it obtain their consent before executing projects
involving the extraction of natural resources”.

Comité¢ des droits de 1’homme, Observations finales du Comité des droits de [’homme: Togo, UN Doc.
CCPR/C/TGO/CO/4 (28 March 2011) (advance unedited version), para. 21 (ensure Indigenous peoples can exercise
their right to free, prior and informed consent); Human Rights Committee, Poma v.Peru, Case No. 1457/2006, Report of
the Human Rights Committee, GAOR, 64" Sess., Supp. No. 40, Vol. I, UN Doc. A/64/40 (2008-09), para. 202:
“Participation in the decision-making process must be effective, which requires not mere consultation but the free, prior
and informed consent of the members of the community.”

Committee on Economic, Social and Cultural Rights, General Comment No. 21, Right of everyone to take part in
cultural life (art. 15, para. 1 (a), supra note 97, para. 5, indicating that:a “core obligation applicable with immediate
effect” includes the following: “States parties should obtain their free and informed prior consent when the preservation
of their cultural resources, especially those associated with their way of life and cultural expression, are at risk.”

17 See, e.g., Centre for Minority Rights Development (Kenya), supra note 68, para. 226: “In terms of consultation, the
threshold is especially stringent in favour of indigenous peoples, as it also requires that consent be accorded. Failure to
observe the obligations to consult and to seek consent — or to compensate - ultimately results in a violation of the right
to property.” [emphasis added]

Case of the Saramaka People v. Suriname. 2007, supra note 82, para. 134: “... the Court considers that, regarding large-
scale development or investment projects that would have a major impact within Saramaka territory, the State has a
duty, not only to consult with the Saramakas, but also to obtain their free, prior, and informed consent, according to
their customs and traditions.”

'8 General Assembly, Situation of human rights and fundamental freedoms of indigenous people: Note by the
Secretary-General, Interim report of the Special Rapporteur on the situation of human rights and fundamental freedoms
of indigenous people, UN Doc. A/65/264 (9 August 2010), para. 27:

.. article 32 of the Declaration, with its call for the free and informed consent of indigenous
peoples prior to the approval of any project affecting their lands or territories and other resources,
particularly in connection with the development, utilization or exploitation of mineral, water or
other resources, provides an important template for avoiding these problems in the development
context.

Human Rights Council, Report of the Special Rapporteur on the right to food, Olivier De Schutter - Crisis into
opportunity: reinforcing multilateralism, UN Doc. A/HRC/12/31 (21 July 2009), para. 21:

These [core] principles are based on the right to food ... They also call for the respect of the right
to self-determination of peoples and on the right to development. They may be summarized as
follows:

(j): States shall consult and cooperate in good faith with the indigenous peoples concerned in order
to obtain their free and informed consent prior to the approval of any project affecting their lands
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or territories and other resources, particularly in connection with the development, utilization or
exploitation of mineral, water or other resources ...

19 See, e.g., Food and Agriculture Organization, “FAO Policy on Indigenous and Tribal Peoples”, supra note 134, at 5:
“The principle and right of ‘free, prior and informed consent’ demands that states and organizations of all kinds and at
all levels obtain indigenous peoples’ authorization before adopting and implementing projects, programmes or
legislative and administrative measures that may affect them.”

IFAD (International Fund for Agricultural Development), Engagement with Indigenous Peoples: Policy, supra note 66,
at 13 (Principles of engagement): “When appraising such projects proposed by Member States, in particular those that
may affect the land and resources of indigenous peoples, the Fund shall examine whether the borrower or grant recipient
consulted with the indigenous peoples to obtain their free, prior and informed consent.”

Permanent Forum on Indigenous Issues, Information received from the United Nations system and other
intergovernmental organizations.: United Nations Children’s Fund, UN Doc. E/C.19/2011/7 (25 February 2011), para.
52: “While the free, prior and informed consent approach is considered by UNICEF to be inherent in its human rights-
based approach to programming, it is also used as a specific methodology to conduct projects and studies.”

International Finance Corporation (member of the World Bank Group), “IFC Updates Environmental and Social
Standards, Strengthening Commitment to Sustainability and Transparency”, 12 May 2011,
http://www.ifc.org/ifcext/media.nsf/content/SelectedPressRelease?OpenDocument& UNID=0ADES5C1923DC4CF4852
5788E0071FAAA: “For projects with potential significant adverse impacts on indigenous peoples, IFC has adopted the
principle of ‘Free, Prior, and Informed Consent’ informed by the 2007 United Nations Declaration on the Rights of
Indigenous Peoples.”

170 Extractive Industries Review, Striking a Better Balance: The Final Report of the Extractive Industries Review, Vol. |
(The World Bank Group and Extractive Industries), December 2003, at 21: “The EIR concludes that indigenous peoples
and other affected parties do have the right to participate in decision-making and to give their free prior and informed
consent throughout each phase of a project cycle.”

United Nations Development Group, “United Nations Development Group Guidelines on Indigenous Peoples’ Issues”,
supra note 25, at 28: “Consultation and participation are crucial components of a consent process. Consultation should
be undertaken in good faith.”

! Emphasis added. See articles 6(2), 3(f) (access to genetic resources); 7 (access to traditional knowledge associated
with genetic resources); 13(1)(b) (National focal points and competent national authorities); and 16(1) (Compliance
with domestic legislation or regulatory requirements on access and benefit-sharing for traditional knowledge associated
with genetic resources).

'72 Where each Party requires the “prior informed consent” of Indigenous and local communities for access to genetic
resources, the Party shall take the necessary measures to “set out criteria and/or processes for obtaining prior informed
consent or approval” Thus, “PIC” and “approval” are synonymous. In this regard, art. 6(3)(f) of the Protocol provides:

3. ... each Party requiring prior informed consent shall take the necessary legislative,
administrative or policy measures, as appropriate, to:

(f) Where applicable, and subject to national legislation, set out criteria and/or processes for
obtaining prior informed consent or approval and involvement of indigenous and local
communities for access to genetic resources ... [emphasis added]

'73 Permanent Forum on Indigenous Issues, Report on the tenth session, supra note 28, para. 36, where in regard to
FPIC, “the Forum affirms that the right of indigenous peoples to such consent can never be replaced by or undermined

5 9

through the notion of ‘consultation’.

See also Black’s Law Dictionary, 9th ed. (St. Paul, Minn.: Thomson Reuters, 2009) at 346:
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Consent, n. ... Agreement, approval, or permission as to some act or purpose, esp. voluntarily by a
competent person; legally effective assent.

informed consent, ... A person’s agreement to allow something to happen, made with full
knowledge of the risks involved and the alternatives. [emphasis in original]

174 «Tkarihwaié:ri Code of Ethical Conduct to Ensure Respect for the Cultural and Intellectual Heritage of Indigenous
and Local Communities Relevant to the Conservation and Sustainable Use of Biological Diversity” in Conference of the
Parties to the Convention on Biological Diversity, The Tkarihwaié:ri Code of Ethical Conduct to Ensure Respect for the
Cultural and Intellectual Heritage of Indigenous and Local Communities, Decision X/42, UN Doc.
UNEP/CBD/COP/DEC/X/42 (29 October 2010), Annex, para. 11:

Any activities/interactions related to traditional knowledge associated with the conservation and
sustainable use of biological diversity, occurring on or likely to impact on sacred sites and on
lands and waters traditionally occupied or used by indigenous and local communities and
impacting upon specific groups, should be carried out with the prior informed consent and/or
approval and involvement of indigenous and local communities. [underline added]

To suggest in para. 11 that both “prior and informed consent” and “approval” may be required in some situations does
not make any sense. The Code is inconsistent and simply uses “approval” in para. 18. The term “and/or” is also inserted
in Conference of the Parties to the Convention on Biological Diversity, Global Taxonomy Initiative, Decision X/39, UN
Doc. UNEP/CBD/COP/DEC/X/39 (29 October 2010), para. 15:

. urges Parties and invites other Governments and relevant organizations to support and
implement, as appropriate, in accordance with all three objectives of the Convention on Biological
Diversity and, where applicable, with prior informed consent and/or approval and involvement of
indigenous and local communities, as well as relevant national legislation, the following
recommendations for scaling up and sustaining taxonomy resulting from this Conference ...
[underline added]

'75 Ibid., Annex, para. 1, quoted infra note 193.
176 See text accompanying notes 77 et seq. supra.
177 See text accompanying notes 78-83 supra.

78 Committee on Economic, Social and Cultural Rights, General Comment No. 17, The right of everyone to benefit
from the protection of the moral and material interests resulting from any scientific, literary or artistic production of
which he is the author (article 15, paragraph 1 (c), of the Covenant), UN Doc. E/C.12/GC/17 (12 January 2006), para.
32. [emphasis added]

17 See, e.g., IISD Reporting Services, “Summary of the Resumed Ninth Meeting of the Working Group on Access and
Benefit-Sharing of the Convention on Biological Diversity: 10-16 July 2010”, Earth Negotiations Bulletin, vol. 09, no.
527,19 July 2010, at 7.

180 Following increased objections from the IIFB, the co-Chairs opened up para. (f) for possible amendment at the next
meeting in September 2010. However, no further discussions took place at the negotiations table and no revisions were
made. Some representatives within the ITFB had proposed an alternative formulation of para. (f): “Provide national law
to recognize and affirm the need to obtain the prior and informed consent of indigenous and local communities for
access to their genetic resources and associated traditional knowledge”.

81 Nagoya Protocol, article 5(5) (sharing of benefits arising from use of TK); and 7 (access to TK).

182 protocol, article 5(2).

183 See, e.g., Protocol, articles 6(3)(e), 12(3)(b), 13(1)(b) and 17(2).
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'8¢ In the preamble, the sole reference to “participation” pertains to women: “Recognizing also the vital role that women

play in access and benefit-sharing and affirming the need for the full participation of women at all levels of
policymaking and implementation for biodiversity conservation”

'85 United Nations Development Group, “United Nations Development Group Guidelines on Indigenous Peoples’
Issues”, supra note 25, at 13: “The right to self-determination may be expressed through: ... Respect for the principle of
free, prior and informed consent ... Full and effective participation of indigenous peoples at every stage of any action
that may affect them direct or indirectly.”

186 Ibid. at 28: “Consultation and participation are crucial components of a consent process.”

'87 In relation to Indigenous and local communities, the Profocol uses the term “involvement” in articles 6(2) & 3(f), 7,
11, 13(1)(b), 16(1), 21(h) and 22(1).

88 General Assembly, Draft Programme of Action for the Second International Decade of the World's Indigenous
People: Report of the Secretary-General, UN Doc. A/60/270 (18 August 2005) (adopted by the General Assembly on
16 December 2005), para. 62. See also Permanent Forum on Indigenous Issues, Report on the tenth session, supra note
28, para. 31, where the importance of “full and effective participation” is reiterated for a wide range of international
processes:

The Permanent Forum recognizes the right to participate in decision-making and the importance of
mechanisms and procedures for the full and effective participation of indigenous peoples in
relation to article 18 of the United Nations Declaration on the Rights of Indigenous Peoples. The
Forum reiterates that the United Nations Framework Convention on Climate Change, the
Stockholm Convention on Persistent Organic Pollutants, the Convention on Biological Diversity,
the World Intellectual Property Organization and the International Maritime Organization should
facilitate indigenous peoples’ participation in their processes. [emphasis added]

General Assembly, Keeping the promise: a forward-looking review to promote an agreed action agenda to achieve the
Millennium Development Goals by 2015: Report of the Secretary-General, UN Doc. A/64/665 (12 February 2010),
para. 99: “The norms and values embedded in the Millennium Declaration and international human rights instruments
must continue to provide the foundation for engagement, in particular the key human rights principles of non-
discrimination, meaningful participation and accountability.” [emphasis added]

'8 Little or no consideration was given by the Parties to international rights and standards relating to democratic
participation.

190 See, e.g., Tkarihwaié:ri Code of Ethical Conduct, supra note 174, Annex, para. 30. See also Conference of the
Parties to the Convention on Biological Diversity, Mechanisms to promote the effective participation of indigenous and
local communities in the work of the Convention, Decision X/40, UN Doc. UNEP/CBD/COP/DEC/X/40 (29 October
2010).

1 See, e.g., Conference of the Parties to the Convention on Biological Diversity, Protected Areas, Decision X/31, UN
Doc. UNEP/CBD/COP/DEC/X/31 (29 October 2010), para. 31: [Invites the Parties to: ... (c) Establish effective
processes for the full and effective participation of indigenous and local communities, in full respect of their rights and
recognition of their responsibilities, in the governance of protected areas, consistent with national law and applicable
international obligations”.

As repeatedly demonstrated in the negotiations and final text of the Nagoya Protocol, Contracting Parties have
attempted to exert national control over virtually all matters relating to access and benefit sharing.

192 See, e.g., S. Vedavathy, Displaced and Marginalised: Protecting the Traditional Knowledge, Customary Laws and
Forest Rights of the Yanadi Tribals of Andhra Pradesh, Herbal Folklore Research Centre, Tirupati, Andhra Pradesh,
India, (September 2010), online: http://pubs.iied.org/pdfs/G02788.pdf.
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Africa: Declaration Of Indigenous Peoples At The Second International Forum Of Indigenous Peoples Of Central
Africa (FIPAC 2), adopted by participants, Impfondo, 15 March 2011: “In conclusion, ... despite efforts and the
progress already achieved, the status of [Indigenous peoples] continues to be that of marginalized and excluded peoples,
which are unfairly treated and shamelessly exploited by our neighbors, traders and even development and conservation
partners.”

193 Tkarihwaié:ri Code of Ethical Conduct, supra note 174, Annex, para. 1. [emphasis added] Concern about this
restrictive paragraph of the Code is raised in Permanent Forum on Indigenous Issues, Report on the tenth session, supra
note 28, para. 23.

1% Committee on the Elimination of Racial Discrimination, Concluding observations of the Committee on the
Elimination of Racial Discrimination: Russian Federation, UN Doc. CERD/C/RUS/CO/19 (20 August 2008), para. 20:

The Committee recommends that the State party ... ensure that the small indigenous peoples of
the North, Siberia and the Russian Far East are represented in the legislative bodies, as well as in
the executive branch and in public service, at the regional and federal levels, and ensure their
effective participation in any decision-making processes affecting their rights and legitimate
interests.

% Human Rights Council, “Progress report”, supra note 159, UN Doc. A/HRC/15/35 (23 August 2010), para. 2.
[emphasis added]

See also Human Rights Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, Anand Grover, UN Doc. A/HRC/17/25 (12 April 2011),
para. 18: “The right to health framework complements current development approaches by underlining the importance
of aspects such as participation, community empowerment and the need to focus on vulnerable populations.”

196 UNDRIP includes a wide range of interrelated or mutually reinforcing provisions that, in their effect, require the full
and effective participation of Indigenous peoples: see, e.g., preambular para. 24 and arts. 3, 4, 5, 10, 18, 19, 22, 23, 26,
27,29, 30, 31, 32, 34, 38, 41, 42, 43, 45 and 46.

7 Human Rights Council, Progress Report, supra note 159, where such provisions are said to be “articulated as, inter
alia: (a) the right to self-determination; (b) the right to autonomy or self-government; (c) indigenous peoples’ “right to
participate”; (d) their “right to be actively involved”; (e) States’ duty to “obtain their free, prior and informed consent”;
(f) the duty to seek “free agreement” with indigenous peoples; (g) the duty to “consult and cooperate” with indigenous
peoples; (h) the duty to undertake measures “in conjunction” with indigenous peoples; and (i) the duty to pay due
“respect to the customs” of indigenous peoples.”

19 General Assembly, Draft Programme of Action for the Second International Decade of the World's Indigenous
People: Report of the Secretary-General, supra note 165, at para. 9, where two of the five objectives of the Decade
relate to “full and effective participation”:

(i) Promoting non-discrimination and inclusion of indigenous peoples in the design,
implementation and evaluation of international, regional and national processes regarding laws,
policies, resources, programmes and projects;

(i1) Promoting full and effective participation of indigenous peoples in decisions which directly or
indirectly affect their lifestyles, traditional lands and territories, their cultural integrity as
indigenous peoples with collective rights or any other aspect of their lives, considering the
principle of free, prior and informed consent ... [emphasis added]

% IFAD (International Fund for Agricultural Development), Engagement with Indigenous Peoples: Policy, supra note
66, at 7: “The Declaration addresses both individual and collective rights. It outlaws discrimination against indigenous
peoples and promotes their full and effective participation in all matters that concern them.”
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29 New Zealand Human Rights Commission, “United Nations Declaration on the Rights of Indigenous Peoples”,
<http://www.hrc.co.nz/home/hrc/humanrightsandthetreatyofwaitangi/unitednationsdeclarationontherightsofindigenousp
eoples.php>: “The Declaration ... declares discrimination against indigenous peoples unlawful and promotes their full
and effective participation in all matters that concern them.”

! International Indigenous Peoples’ Forum on Climate Change (IIPFCC), “Indigenous Groups Announce Grave
Concern on Possible Cancun Outcome”, Press release, 10 December 2010:

As members of the IIPFCC, ... we want to reiterate our determination to ensure protection of our
rights, as laid out in the UN Declaration on the Rights of Indigenous Peoples, our right to free,
prior, and informed, consent, the recognition and protection of our traditional knowledge, and
ensure the full and effective participation of Indigenous Peoples in all climate change processes.
[emphasis added]
292 African Commission on Human and Peoples’ Rights, “Communiqué on the United Nations Declaration on the Rights
of Indigenous Peoples”, Brazzaville, Republic of Congo, 28 November 2007.

293 A1l UN member States have a duty to respect the purposes and principles of the Charter of the United Nations. This
requires actions “promoting and encouraging respect” for human rights (UN Charter, art. 1(3)). This duty is based on
“respect for the principle of equal rights and self-determination of peoples” (UN Charter, art. 55 c).

The UN Charter’s purposes and principles are also highlighted in UNDRIP, preambular para. 1. The principle of equal
rights of peoples is affirmed in UNDRIP, preambular para. 2 and art. 2. The right of self-determination is affirmed in
art. 3.

2%% International Labour Organization, Monitoring indigenous and tribal peoples’ rights through ILO Conventions: A
compilation of ILO supervisory bodies’ comments 2009-2010 (Geneva: ILO, 2010), at 4. And at 46-47, para. 44:
“consultation and participation are the cornerstone of the Convention and that such mechanisms are not merely a formal
requirement but are intended to enable indigenous peoples to participate effectively in their own development.”

%5 Indigenous and Tribal Peoples Convention, 1989, article 33(2).

296 Rights Council, Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people, James Anaya, UN Doc. A/HRC/12/34 (15 July 2009), para. 38.

27 Ibid., para. 41. At para. 40, Anaya adds: “The duty of States to effectively consult with indigenous peoples is also
grounded in the core human rights treaties of the United Nations”.

2% Convention on Biological Diversity, Traditional knowledge and Biological Diversity: Note by the Executive
Secretary, supra note 64, para. 93: “... special needs regarding participation ... may include the need for capacity
building (e.g., negotiation skills, understanding of the environmental management issues under review and of the
reasons behind the outside interest in their knowledge, legal support) and mechanisms for compensating the real costs of
participation”. In regard to the efforts of the Secretariat, see also Conference of the Parties to the Convention on
Biological Diversity, Mechanisms to promote the effective participation of indigenous and local communities in the
work of the Convention, supra note 190.

299 permanent Forum on Indigenous Issues, Information provided by the Secretariat of the Convention on Biological
Diversity to the Tenth Session of the United Nations Permanent Forum on Indigenous Issues, 2011, at 7-8. At 8, the
Secretariat cautions against simply assessing the number of indigenous specific programmes being carried out: “Such an
approach will not capture mainstreaming efforts and could potentially ghettoize indigenous issues.”

219 See, for example, Stefan Disko, “World Heritage Sites in Indigenous Peoples' Territories: Ways of Ensuring Respect
for Indigenous Cultures, Values and Human Rights” in Dieter Offenhdufler, Walther Ch. Zimmerli & Marie-Theres
Albert, eds., World Heritage and Cultural Diversity (German Commission for UNESCO, 2010) 167 at 174:
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The Committee should ensure that indigenous peoples are treated as rights-holders and key
decision-makers, whose consent must be obtained, and not merely lumped together with a wide
variety of “stakeholders” to be “consulted” in decision-making processes. The stakeholder
approach negates indigenous peoples' status and rights under international law, including their
right to self-determination and their collective rights to their lands, territories and resources.

' In relation to the funding mechanism in the Protocol, see also article 25(3).

212 Convention on Biological Diversity, Report of the International Expert Group Meeting on the International Regime
on Access and Benefit-Sharing and Indigenous Peoples’ Human Rights of the Convention on Biological Diversity: Note
by the Executive Secretary, UN Doc. UNEP/CBD/GTLE-ABS/3/INF/4 (25 May 2009), at para. 40 (Conclusions and
recommendations):

... the lack of adequate resources for indigenous peoples to engage in effective participation in the
international access and benefit-sharing process was an obstacle to effective outcomes for
indigenous peoples. ... In addition, indigenous peoples often lack the technical skills to negotiate
access and benefit-sharing arrangements with outside interests. [emphasis added]

1> Human Rights Council, “Progress report”, supra note 159, UN Doc. A/HRC/15/35 (23 August 2010), para. 2.
[emphasis added], para. 97.

214 UN Commission on Human Rights, Continuing dialogue on measures to promote and consolidate democracy:
Report of the High Commissioner for Human Rights submitted in accordance with Commission resolution 2001/41, UN
Doc. E/CN.4/2003/59 (27 January 2003), (expert seminar on the interdependence between democracy and human rights,
Office of the High Commissioner for Human Rights, 25-26 November 2002, Geneva), at 19 (Chair’s final conclusions).

[bold in original]

213 «Consensus”, as understood within the United Nations, refers to acceptance of a proposal where no objection is
formally raised.

216 See Convention on Biodiversity, Rules of Procedure for Meetings of the Conference of the Parties to the Convention
on Biological Diversity, http://www.cbd.int/doc/legal/cbd-rules-procedure.pdf, Rule 40, para. 1, where the brackets
indicate there has been no agreement on the proposed text:

[1. The Parties shall make every effort to reach agreement on all matters of substance by
consensus. If all efforts to reach consensus have been exhausted and no agreement reached, the
decision [, except a decision under paragraph 1 or 2 of article 21 of the Convention] shall, as a last
resort, be taken by a two-thirds majority vote of the Parties present and voting, unless otherwise
provided by the Convention, the financial rules referred to in paragraph 3 of article 23 of the
Convention, or the present rules of procedure. [Decisions of the Parties under paragraphs 1 and 2
of article 21 of the Convention shall be taken by consensus.]]

7 For an example of paralysis resulting from a consensus rule, see Paul Meyer, “A path to nuclear disarmament
leadership”, Embassy, Canada’s Foreign Policy Newsweekly, 2 February 2011, at 8: “... the Conference on
Disarmament has not been able to agree on a functioning program of work since 1998. ... A key feature and flaw of the
conference is that it operates on a strict consensus basis, which means that no substantive or procedural decision can be
taken if even a single member state opposes it.”

218 See TISD Reporting Services, “Resumed ABS 9 Highlights”, Earth Negotiations Bulletin, vol. 09, no. 522 — 12 July
2010, online: http://www.iisd.ca/vol09/enb09522¢.html.

219 Secretary-General, “Secretary-General Calls on Delegates to End Stagnation in Disarmament Conference, Seize
‘Collective Opportunity to Build a Safer World’, at Headquarters Meeting”, Opening statement to the High-level
Meeting on Revitalizing the Work of the Conference on Disarmament and Taking Forward Multilateral Disarmament
Negotiations, Dept. of Public Information, News and Media Division, New York, 24 September 2010.
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22 General Assembly, In larger freedom: towards development, security and human rights for all, Report of the
Secretary-General, UN Doc. A/59/2005 (21 March 2005), para. 159 [emphasis added].

221 S James Anaya, Presentation, April 14, 2008, in Organization of American States, Working Group to Prepare the
Draft American Declaration on the Rights of Indigenous Peoples, “Report of the Chair on the Eleventh Meeting of
Negotiations in the Quest for Points of Consensus (United States, Washington, D.C., April 14 to 18, 2008)”,
OEA/Ser.K/XVI, GT/DADIN/doc. 339/08 (14 May 2008), Appendix III, 23 at 27. [emphasis added]

222 General Assembly, UN GAOR, 61st Sess, 107th plen. mtg., UN Doc. A/61/PV.107 (2007) at 10 (Mr. Chéavez (Peru),
original in Spanish): “... in 1995, the draft was submitted for consideration to a working group of the Commission ....
[FJor the first time in the history of the United Nations, representatives of indigenous peoples, who would enjoy the
rights cited in the Declaration, actively participated in such a working group, lending unquestionable legitimacy to the
document.”

22 Grand Council of the Crees (Eeyou Istchee) ef al., “Concerns relating to CBD Process, Revised Draft Protocol and
Indigenous Peoples’ Human Rights”, Joint Statement of Indigenous and civil society organizations, Montreal meeting
10-16 July 2010, in Ad Hoc Open-ended Working Group on Access and Benefit-sharing, Ninth meeting (second
resumed), Nagoya, Japan, 16 October 2010, UN Doc. UNEP/CBD/WG-ABS/9/INF/21 (22 September 2010).

Grand Council of the Crees (Eeyou Istchee) et al., “Draft Protocol: Indigenous Peoples’ Objections to the Current Text
— A Call for Justice and Solidarity”, Joint Statement of Indigenous and civil society organizations, Montreal meeting
18-21 September 2010, in 4d Hoc Open-ended Working Group on Access and Benefit-sharing, Ninth meeting (second
resumed), Nagoya, Japan, 16 October 2010, UN Doc. UNEP/CBD/WG-ABS/9/INF/22 (22 September 2010).

224 Daphné  Cameron, « Accord modeste a Cancin», La Presse (13  December 2010),
http://www.cyberpresse.ca/environnement/dossiers/changements-climatiques/201012/13/01-4351806-accord-modeste-
a-cancun.php, at A12: « Aprées 12 jours d'intenses négociations, la ... présidente de la conférence ... a présenté un texte
de compromis qui a recueilli le soutien de la majorité des pays représentés, a 1'exception de la Bolivie, qui 1'a jugé
insuffisant. ... Les décisions sont habituellement prises par consensus, mais le consensus ‘ne signifie pas qu'un pays a le
droit de veto’, a déclaré la présidente. »

See also Phil Lee, “The betrayal at Cancun”, Friends of the Earth International, 3 January 2011,
http://www.foei.org/en/blog/the-betrayal-at-cancun/?searchterm=cancun.

23 See text accompanying note 23 et seq. supra.

228 In regard to the Charter of the United Nations and principles of international law, see texts accompanying notes 27 et
seq., 61 and 143.

In relation to Indigenous peoples, the Protocol and related negotiations do not uphold the New Delhi Declaration on
Principles of International Law relating to Sustainable Development, Resolution 3/2002, adopted at the 70th
Conference of the International Law Association, New Delhi, India, 6 April 2002, Annex. Principles that are not
respected include, inter alia, those relating to non-discrimination, participation and other human rights, as well as
democracy, rule of law and good governance.

227 See text accompanying note 46 et seq. supra.
228 See text accompanying note 51 et seq. supra.
2% See text accompanying note 78 et seq. supra.
3% In regard to Indigenous peoples and legal certainty, see supra note 67 and accompanying text.

31 See text accompanying note 103 supra.
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32 Convention on Biological Diversity (Ad Hoc Working Group on Access and Benefit-sharing), Report of the Meeting

of the Group of Technical and Legal Experts on Traditional Knowledge associated with Genetic Resources in the
Context of the International Regime on Access and Benefit-Sharing, UN Doc. UNEP/CBD/WG-ABS/8/2 (15 July
2009), Annex (Outcome of the Meeting of the Group of Technical and Legal Experts on Traditional Knowledge
associated with Genetic Resources in the Context of the International Regime on Access and Benefit-Sharing), at para.
122:

... experts recognized a critical distinction between traditional knowledge associated with genetic
resources being in the “public domain” versus being “publically available”. ... The common
understanding of publicly available does not mean available for free. The common understanding
of public availability could mean that there is a condition to impose mutually agreed terms such as
paying for access. ... Within the concept of public availability, prior informed consent from a
traditional knowledge holder that is identifiable, could still be required, as well as provisions of
benefit-sharing made applicable ... [emphasis added]

233 International Institute for Environment and Development (Krystyna Swiderska), “Equitable benefit-sharing or self-
interest?”, [IED Opinion, September 2010. The author indicates: “Inclusion of publicly available traditional knowledge
in the protocol is opposed by industrialised countries.”

3% In relation to derogations by COP, see text accompanying notes 74 and 174 supra.
33 See text accompanying note 193 supra.
2% UNDRIP, article 42. [emphasis added]

37 Protocol, article 4(3).

3% The only exception is where the exercise of those obligations would cause a serious damage or threat to biological
diversity: see Convention, article 22(1); and Protocol, article 4(1).

3% In regard to “UN rule of law guidance and policy material”, the United Nations Rule of Law Unit lists UNDRIP as
one of the instruments that is relevant for the promotion and protection of human rights: see
http://www.unrol.org/document browse.aspx?xd=1&cat id=26. The UN Rule of Law Unit is in the Executive Office of
the Secretary-General.

40 See note 128 supra and accompanying text.
1 See text accompanying notes 237 and 238 supra. See also Protocol, preamble: “Affirming that nothing in this
Protocol shall be construed as diminishing or extinguishing the existing rights of indigenous and local communities”.

2 There are over 60 references to “full and effective participation” of Indigenous and local communities in related
decisions of the Conference of the Parties (COP), many of which address implementation of the Protocol. However,
such decisions generally are not legally binding: see supra note 124.

See Secretary-General Ban Ki-moon, “Remarks to the opening of the Permanent Forum on Indigenous Issues”, 16 May
2011, http://www.un.org/apps/news/infocus/sgspeeches/statments full.asp?statID=1185:

From the forests to the oceans, from the mountains to the deserts, around our world you are
guardians of nature. We need you to help influence the decisions we make today on energy and the
environment, decisions which will affect generations to come.

We must end the oppression, and we must ensure that indigenous peoples are always heard. Raise
your voices here at this Forum and beyond. I will urge the world to listen to your voices.

3 See, e.g., supra note 47.
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4% «Established” rights may only refer to those that are recognized or affirmed by domestic legislation, agreement or
judicial ruling: see text accompanying note 77 supra.

5 In regard to “established” rights relating to genetic resources, see Protocol, articles 5(2) and 6(2).
6 See text accompanying notes 81-83 supra.
7 See text accompanying note 86 supra.

8 See, e.g., Anchorage Declaration, agreed by consensus of the participants in the Indigenous Peoples’ Global Summit
on Climate Change, Anchorage, Alaska (24 April 2009), para. 4: “We call upon the UNFCCC’s decision-making bodies
to establish formal structures and mechanisms for and with the full and effective participation of Indigenous Peoples.”
The UNFCCC is the UN Framework Convention on Climate Change.

9 See text accompanying notes 219 et seq. supra.

% In regard to Canada’s actions, see text accompanying notes 118-120 supra.
21 See also Grand Council of the Crees (Eeyou Istchee) ef al., “Indigenous Peoples’ Right to Participate in Decision-
Making: International and Regional Processes”, Joint Statement of Indigenous and civil society organizations, Expert
Mechanism on the Rights of Indigenous Peoples, 3™ sess., Geneva (13 July 2010), para. 77 ii): “While it can be positive
for State and Indigenous parties to aspire towards consensus, such an objective should remain flexible. In no case
should consensus be achieved at the expense of Indigenous peoples’ human rights. As such, it is our recommendation
that the consensus based framework be re-examined and alternative negotiation frameworks be considered as needed.”
2 Romeo Saganash and Paul Joffe, “The Significance of the UN Declaration to a Treaty Nation: A James Bay Cree
Perspective” in Jackie Hartley, Paul Joffe & Jennifer Preston (eds.), Realizing the UN Declaration on the Rights of
Indigenous People, supra note 129, 135 at 140-141.

233 Convention on Biological Diversity, “Statement by Ahmed Djoghlaf Executive Secretary of the Convention on
Biological Diversity on the occasion of World Health Day 20117, 6 April 2011: “You cannot have healthy societies
without healthy ecosystems. Environmental risk factors for human health often act in concert and their effects are
exacerbated by adverse social and economic conditions. The poorest and most marginalized, and particularly children,
suffer first and most severely when the environment is degraded.”

2% General Assembly, The rule of law at the national and international levels, UN Doc. A/RES/65/32 (10 January
2011) (res. adopted without vote 6 December 2010), para. 2.

255 General Assembly, Midterm assessment of the progress made in the achievement of the goal and objectives of the
Second International Decade of the World’s Indigenous People, supra note 52, para. 82 (Conclusions):

At the intergovernmental level, the Declaration has played a crucial role as a reference for the
application of other binding intergovernmental mechanisms. Thus, Governments are increasingly
encouraged to be accountable on specific issues pertinent to indigenous peoples, as for example
under the Convention on Biological Diversity.

See, e.g., Francesca Thornberry and Frans Viljoen, Overview report of the research project by the International Labour
Organization and the African Commission on Human and Peoples' Rights on the constitutional and legislative
protection of the rights of indigenous peoples in 24 African countries (Geneva: International Labour Office, 2009) at
153 (Conclusions): “...major challenge lies in the lack of adequate measures for implementation of such provisions for
the benefit of indigenous peoples, lack of capacity to address indigenous issues in an adequate and
consultative/participatory manner, as well as in general attitudes towards indigenous peoples, among other things.”

2% The critical need for such a study is evident. See, e.g., Africa: Declaration Of Indigenous Peoples At The Second
International Forum Of Indigenous Peoples Of Central Africa (FIPAC 2), adopted by participants, Impfondo, 15 March
2011, at para. 2:
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Given the low participation of indigenous peoples in national and international decision making,
we ask States, projects and programs to develop various levels of effective mechanisms to ensure
the presence and active participation of [Indigenous peoples in] ... decision-making bodies on
issues and concerns affecting them.

7 See Committee on the Elimination of Racial Discrimination, “Guidelines for the Early Warning and Urgent Action
Procedures”, 71% session, Annual report A/62/18, Annexes, Chapter III , August 2007. Of particular relevance are the
following criteria: “Presence of a significant and persistent pattern of racial discrimination, as evidenced in social and
economic indicators”; and “Encroachment on the traditional lands of indigenous peoples ... in particular for the purpose
of exploitation of natural resources”.

¥ Emphasis added. Article 31 of the Protocol also provides that additional evaluations of its effectiveness can be set at
intervals determined by the Conference of the Parties serving as the meeting of the Parties to this Protocol.

2% See text accompanying notes 91 and 218 supra.

260 See text accompanying notes 90 and 119 supra.
281 Convention, article 22(1); and Protocol, article 4(1). The sole exception is “where the exercise of those rights and
obligations would cause a serious damage or threat to biological diversity”.

262 Human Rights Council, Report of the independent expert on human rights and international solidarity, Rudi
Muhammad Rizki, UN Doc. A/HRC/15/32 (5 July 2010), para. 58 (Conclusions). [emphasis added]



