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Introduction

1. We welcome the opportunity to make this Joint Submission. In Decision XI/14' G,
paragraph 2, the Conference of the Parties (COP) noted the recommendations contained in
paragraphs 26 and 27 of the Report on the 10th session of the United Nations Permanent
Forum on Indigenous Issues (PFII).? These recommendations are as follows:

Affirmation of the status of indigenous peoples as “peoples” is important in
fully respecting and protecting their human rights. Consistent with its 2010
report (E/2010/43 - E/C.19/2010/15), the Permanent Forum calls upon the
parties to the Convention on Biological Diversity, and especially including the
Nagoya Protocol, to adopt the terminology “indigenous peoples and local
communities” as an accurate reflection of the distinct identities developed by




those entities since the adoption of the Convention almost 20 years ago. (para.
26, emphasis added)

The Permanent Forum reiterates to the parties to the Convention on Biological
Diversity, and especially to the parties to the Nagoya Protocol, the importance
of respecting and protecting indigenous peoples’ rights to genetic resources
consistent with the United Nations Declaration on the Rights of Indigenous
Peoples. Consistent with the objective of “fair and equitable” benefit sharing in
the Convention and [Nagoya] Protocol, all rights based on customary use must
be safequarded and not only *established” rights. The Committee on the
Elimination of Racial Discrimination has concluded that such kinds of
distinctions would be discriminatory. (para. 27, emphasis added)

In regard to these recommendations, COP requested the "Ad Hoc Open-ended Inter-
sessional Working Group on Article 8(j) and Related Provisions, taking into account
submissions by Parties, other Governments, relevant stakeholders and indigenous and local
communities, to consider this matter, and all its implications for the Convention on
Biological Diversity and its Parties, at its next meeting, for further consideration by the
Conference of the Parties at its twelfth meeting."® The next meeting of the Working Group
will be in Montreal, 7-11 October 2013.

In the CBD Notification 2013-007 — "Programme of Work on Article 8(j) and related
provisions: Request for contributions from Parties and stakeholders",* the CBD Executive
Secretary invited submissions as described in Decision X1/14 G, para. 2 by 1 April 2013.

The CBD Notification invites submissions of views on the Permanent Forum's
recommendation in paras. 26 and 27 — but then appears to only solicit views on use of the
term "indigenous peoples and local communities".

No such limitation is found in COP Decision XI/14 or in the COP Final Report of the
eleventh meeting.” The Permanent Forum's recommendation in para. 27 addresses concerns
other than use of the term "indigenous peoples and local communities™ in para. 26.

This Joint Submission will address the implications of paras. 26 and 27, as requested by
COP Decision XI/14. Since each of these paras. makes reference to the Convention on
Biological Diversity® and the Nagoya Protocol,” both instruments will be included in our
analysis.

Use of term ""indigenous peoples and local communities™ (PFII, para. 26)

7.

The Convention on Biological Diversity was adopted in 1992, with little participation of
Indigenous peoples in its formulation. Since that time, numerous international standards
have emerged that are relevant to the Convention and influence the interpretation of its
provisions — particularly those relating to Indigenous peoples’ rights and related State
obligations.
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During the negotiations of the Nagoya Protocol, the Convention was not consistently
interpreted in accordance with contemporary standards. In regard to Indigenous peoples,
some Parties refused to accept key changes in terminology based on new international
developments. Some sought to minimize Indigenous peoples’ status and human rights.®

The Protocol uses the term “indigenous and local communities”, as this is the expression
used in the Convention on Biological Diversity. Since 1992, significant advancements
have occurred in international law and “indigenous peoples” is the term most extensively
used.

Use of the term “indigenous peoples and local communities” was discussed at the 7"
meeting of the Working Group on article 8(j) in Montreal (31 October — 4 November
2011). However, the Parties did not agree by consensus on use of this term.

According to international law, the term “peoples” has a particular legal status and all
“peoples” have the right of self-determination.” This same legal status and right are not
recognized in regard to “minorities” or “communities” per se. As Special Rapporteur on
the rights of indigenous peoples, James Anaya, affirms:

The right of self-determination is a foundational right, without which
indigenous peoples’ human rights, both collective and individual, cannot be
fully enjoyed.™

In 2005, the Special Rapporteur on the right to food underlined the importance of
Indigenous peoples' right to self-determination, as well as the "prohibition of
discrimination™ in this context. In particular, he emphasized that Indigenous "control over
plant and animal genetic resources" is "crucial for ... their food security":

Of special importance to the right to food of indigenous peoples is common
article 1 of both human rights covenants, which recognizes the rights of all
peoples to self-determination and the right to freely pursue their economic,
social and cultural development. ... The prohibition of discrimination ... is also
of crucial importance for indigenous peoples. ... Control over and preservation
of plant and animal genetic resources is today crucial for the economic interests
of indigenous peoples and their long-term food security.™

The right of self-determination, as provided in the international human rights Covenants,
has been confirmed repeatedly to apply to the world’s Indigenous peoples.? States that
seek to restrict or deny Indigenous peoples their status as “peoples”, in order to impair or
deny their rights, are violating the International Convention on the Elimination of All
Forms of Racial Discrimination.*®

In this Convention, the term ‘racial discrimination” shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the
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recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other
field of public life.*

Such action also violates the principle of “equal rights and self-determination of peoples”
under the Charter of the United Nations™ and as affirmed in the UN Declaration on the
Rights of Indigenous Peoples.”® In its 2010 Report, the Permanent Forum on Indigenous
Issues urged the Parties to the Convention on Biological Diversity to use the term
“peoples” in relation to Indigenous peoples.” This recommendation was not followed in
the Nagoya Protocol negotiations.

The term “indigenous peoples” is used in both the 2003 Convention for the Safeguarding of
the Intangible Cultural Heritage'® and the 2005 Convention on the Protection and
Promotion of the Diversity of Cultural Expressions.™

On 16 October 2012 at the COP 11 meeting in India, Canada and India opposed use of the
term "Indigenous peoples and local communities”. In violation of its constitutional and
international obligations, Canada failed to consult with Indigenous peoples prior to taking
this position. For years, government representatives have not been permitted to discuss the
issue of "Indigenous peoples”. Such actions violate the principles of democracy, rule of
law and respect for human rights.

By opposing use of the term "Indigenous peoples” in a treaty, Canada and India are
contradicting their own previous actions. Both States have agreed to the inclusion of such
term in the 2003 Convention on intangible cultural heritage and India also in the 2005
Convention on cultural expressions.”® The same is true for Australia, France, United
Kingdom, and European Union — who have opposed use of such term at the CBD or other
international forums.?

Indigenous peoples have strived for decades to be recognized as “peoples” under
international law. With the historic adoption of the UN Declaration on the Rights of
Indigenous Peoples in September 2007, the issue of “peoples” was resolved. Today, the
term “indigenous peoples” is used consistently by the General Assembly, Office of the
High Commissioner for Human Rights, Human Rights Council, treaty monitoring bodies,
specialized agencies, special rapporteurs and other mechanisms within the international
system.

Failure to use the term “Indigenous peoples” or “Indigenous peoples and local
communities” in the Convention on Biological Diversity and Nagoya Protocol is not
consistent with international practice.?? It diminishes respect for, and confidence in, both
these instruments.

The CBD expressly refers to "indigenous and local communities” rather than
"Indigenous peoples”. Far from mere semantics, the latter term carries with it an
extensive body of international law that is invaluable to the effective protection
of Indigenous peoples, whereas the former term does not.”®



All rights based on customary use must be safeguarded (PFII, para. 27)
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The Permanent Forum on Indigenous Issues rightfully recommends: "Consistent with the
objective of 'fair and equitable' benefit sharing in the Convention and [Nagoya] Protocol,
all rights based on customary use must be safeguarded and not only “established” rights."”

(supra para. 1)

Yet in regard to fair and equitable benefit sharing arising from the use of genetic resources,
article 5(2) of the Protocol only provides for benefit sharing in regard to “established”
rights of Indigenous and local communities:

Each Party shall take legislative, administrative or policy measures, as
appropriate, with the aim of ensuring that benefits arising from the utilization of
genetic resources that are held by indigenous and local communities, in
accordance with domestic legislation regarding the established rights of these
indigenous and local communities over these genetic resources, are shared in a
fair and equitable way with the communities concerned, based on mutually
agreed terms.

Similarly, article 6(2) of the Protocol refers solely to situations where Indigenous peoples
and local communities have the “established” right to grant access to genetic resources:

In _accordance with domestic law, each Party shall take measures, as
appropriate, with the aim of ensuring that the prior informed consent or
approval and involvement of indigenous and local communities is obtained for
access to genetic resources where they have the established right to grant access
to such resources.

In both articles 5(2) and 6(2), the reference to “established” rights could prove highly
limiting. The term “established” might only refer to situations where a particular
Indigenous people or local community can demonstrate that its right to genetic resources is
affirmed by domestic legislation, agreement or judicial ruling.?* If such rights are not so
proved, they might not receive any protection under the Nagoya Protocol — regardless of
how strong the evidence that such rights exist.?

Should the term “established” be interpreted in such a restrictive manner, most Indigenous
peoples worldwide could be denied their rights to genetic resources. If so, widespread
dispossession and impoverishment would result. In light of such prejudicial factors,
articles 5(2) and 6(2) are incompatible with the overall objectives and duties of States in the
Convention and Protocol.

Canada is already exploiting the “established" rights approach in the Nagoya Protocol.
The government of Canada issued a draft domestic policy and related documents in
September 2011. Among the many injustices, the government indicated that "established"
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rights to genetic resources would only include those Aboriginal peoples with "completed

comprehensive land-claim and self-government agreements".?°

The Protocol relies excessively on national legislation or law to achieve fair and equitable
benefit-sharing, without sufficient elaboration on the supportive role that such legislation
must play. Articles 5(2) and 6(2) refer to "in accordance with domestic legislation” and "in
accordance with domestic law".

Such phrases create uncertainty. They open the door to unjust and abusive interpretations
by some States, in regard to Indigenous peoples' rights to genetic resources.

A similar problem exists in the Convention. Article 8(j) provides: "Each Contracting Party
shall, as far as possible and as appropriate: ... (j) Subject to national legislation, respect,
preserve and maintain knowledge, innovations and practices of indigenous and local
communities ..."

In regard to genetic resources (GR) and traditional knowledge (TK), Special Rapporteur
James Anaya recognizes the positive role national legislation can play. However, he
cautions against using such phrases in a manner that is inconsistent with international
human rights law:

My observation here is similar to that made with regard to genetic resources. ...
National legislation must at the same time recognize indigenous peoples' right
to traditional knowledge generated in accordance with international standards.

. These provisions should also affirm in clear terms that such national
legislation must be respectful of indigenous peoples' rights to traditional
knowledge generated by them, consistent with international human rights law.?’

National legislation per se is not synonymous with the rule of law. In his March 2012
report on strengthening the rule of law nationally and internationally, the UN Secretary-
General affirmed: "The rule of law is a core principle of governance that ensures justice
and fairness, values that are essential to humanity."?®

In regard to the rule of law, the Secretary-General's report emphasizes:

The United Nations defines the rule of law as a principle of governance in
which all persons, institutions and entities, public and private, including the
State itself, are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent with
international human rights norms and standards.?

Good governance requires national legislation that supports Indigenous peoples' human
rights and their governing institutions. For example, the International Labour Organization
provides:
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. ensuring good governance would imply inclusive national legislation and
governance structures that provide the framework for recognition of indigenous
rights — but also the recognition of indigenous and tribal peoples’ own
governance structures that must be respected and strengthened in the process of
development.*

“Customary use” is a well-established basis for recognition of Indigenous peoples’ land
and resource rights in international and domestic legal systems.®* Special Rapporteur
Anaya describes:

... a rich jurisprudence from regional and domestic courts, as well as from UN
treaty bodies, affirms that indigenous peoples' traditional use of lands and
resoggces results in property rights with the same legal status as state granted
title.

In 2009, the African Commission on Human and Peoples' Rights concluded that
"traditional possession of land by indigenous people has the equivalent effect as that of a
state-granted full property title".** Similar rulings have been made by the Inter-American
Court of Human Rights.**

In regard to Indigenous peoples and local communities, article 10(c) of the Convention on
Biological Diversity affirms:

The Contracting Parties shall as far as possible and as appropriate:

(c) Protect and encourage customary use of biological resources in accordance
with traditional cultural practices that are compatible with conservation or
sustainable development ...%

In order for States to “protect and encourage” such customary use, the necessary conditions
for Indigenous peoples and local communities are said to include: “security of tenure over
traditional terrestrial and marine estates; control over and use of traditional natural
resources; and respect for the heritage, languages and cultures”.*® Customary use entails
customary laws, protocols and procedures. Yet the Protocol and COP Decisions do not
address these conditions or implement article 10(c) in a manner that is “fair and equitable”.

The phrase “customary use of biological resources in accordance with traditional cultural
practices” signifies that States have a positive obligation to safeguard and promote these
practices. As indicated by the Executive Secretary of the Convention on Biological
Diversity, the traditional purposes related to these practices should remain “paramount”:

Customary use of biological resources ... may also entail restrictions in
accordance with customary laws: such restrictions must be respected as a
necessary function of cultural survival. ... [I]t is the traditional purposes for such
taking which should remain paramount in considering customary uses of
biological resources and traditional cultural practices.*’
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The traditional knowledge of Indigenous peoples and local communities has far-reaching
significance for their economies and cultures and for the conservation of biological
diversity. TK and GR are interrelated and “inseparable”. The preamble of the Protocol
highlights:

... the interrelationship between genetic resources and traditional knowledge,
their inseparable nature for indigenous and local communities, the importance
of the traditional knowledge for the conservation of biological diversity and the
sustainable use of its components, and for the sustainable livelihoods of these
communities ...%

The “customary use” of biological resources and “traditional practices” in article 10(c) of
the Convention relate to TK as well as GR, particularly in view of their “inseparable”
nature. Special Rapporteur Anaya states: "Genetic resources and traditional knowledge
constitute integral elements of indigenous peoples' societies and cultures and, consequently,
indigenous peoples' rights to autonomy and self-governance extend to such knowledge and
resources."*

In contrast, article 12(1) of the Protocol understates State obligations in the Convention,
UN Declaration and Indigenous and Tribal Peoples Convention, 1989.“° Article 12(1)
requires States to “take into consideration ... customary laws, .... protocols and procedures”
with regard to TK associated with GR:

In implementing their obligations under this Protocol, Parties shall in
accordance with domestic law take into consideration indigenous and local
communities” customary laws, community protocols and procedures, as
applicable, with respect to traditional knowledge associated with genetic
resources.

In regard to the customary use of biological resources (Convention, art. 10(c)), there is no
such phrase as “subject to national legislation and relevant international obligations”.
Without authority, the Conference of the Parties added this phrase to Aichi Biodiversity
Target 18 in the Strategic Plan rather than the Convention phrase “in accordance with
traditional cultural practices”:

Target 18: By 2020, the traditional knowledge, innovations and practices of
indigenous and local communities relevant for the conservation and sustainable
use of biodiversity, and their customary use of biological resources, are
respected, subject to national legislation and relevant international obligations,
and fully integrated and reflected in the implementation of the Convention with
the full and effective participation of indigenous and local communities, at all
relevant levels.**

In the Convention, Indigenous peoples’ human right to traditional knowledge is not
“subject to ... relevant international obligations”. If such obligations include those in trade
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and other international agreements that may undermine traditional knowledge, then COP
has acted without legal authority and in a manner that is inconsistent with the provisions of
the Convention.*

Trade and development issues do not prevail over human rights. The UN High
Commissioner for Human Rights has underlined:

The rights-based approach must be the starting point for all our endeavours,
whatever our spheres of operation: trade, finance, development, security, in
both the public and private sectors. ... [T]his is an approach that involves
human rights strategies of governance, namely, that we take the basic human
rights as the starting point for ... the programmes of national, regional and
international institutions.*®

Need to respect Indigenous peoples' rights to genetic resources consistent with UN
Declaration (PFII, para. 27)
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In para. 27, the Permanent Forum reiterates the "importance of respecting and protecting
indigenous peoples’ rights to genetic resources consistent with the United Nations
Declaration on the Rights of Indigenous Peoples”. (supra para. 1)

The UN Declaration is the most comprehensive universal international human rights
instrument explicitly addressing the rights of Indigenous peoples. The Declaration is
currently a consensus instrument globally as no state formally opposes it. This reinforces
its overall significance and diverse legal effects.

The Office of the UN High Commissioner for Human Rights emphasizes that the
“Declaration is now among the most widely accepted UN human rights instruments. It is
the most comprehensive statement addressing the human rights of indigenous peoples to
date, establishing collective rights and minimum standards on survival, dignity, and
wellbeing to a greater extent than any other international text.”**

The widespread human rights violations against Indigenous peoples worldwide underline
the urgency of realizing full and effective implementation of the Declaration. This is
especially crucial in the context of land and resource rights.

Article 31(1) of the Declaration affirms that Indigenous peoples have, inter alia, the “right
to maintain, control, protect and develop their cultural heritage, traditional knowledge and
traditional cultural expressions, ... including ... genetic resources”.

Article 31(2) provides: “In conjunction with indigenous peoples, States shall take effective
measures to recognize and protect the exercise of these rights.”

In regard to GR and TK, the vital need for conformance with the UN Declaration has been
stressed by the UN Expert Mechanism on the Rights of Indigenous Peoples:
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It is imperative that United Nations institutions and related entities take a human
rights-based approach to the development of international legal standards and
policies on traditional knowledge, traditional cultural expressions and genetic
resources, including in relation to access and benefit sharing, to ensure that they
conform to the Declaration on the Rights of Indigenous Peoples.*

Special Rapporteur Anaya has concluded: "Processes within the United Nations system for
the development of new multilateral treaties or other instruments ... should be consistent
with international standards concerning the rights of indigenous peoples, both in relation to
their participation in these processes and in terms of substantive outcomes."*® He then
added:

... the outcomes of these processes should reinforce the rights of indigenous
peoples as affirmed in the Declaration. In no instance should a new international
treaty or other instrument ... fall below or undermine the standards set forth in
the Declaration or established in other international sources.*’

The Convention’s objective of fair and equitable sharing of benefits requires that “all
rights” to genetic resources be taken into account. This requirement applies to both the
“utilization” of and “access” to genetic resources. As Bolivia emphasized at the time of the
adoption of the Nagoya Protocol:

Mother Earth contains our biological heritage, our greatest wealth, for which we
demand transparent actions that guarantee fair and equitable distribution of
benefits and that at long last recognize the true guardians of these resources and
the associated traditional knowledge: ... indigenous peoples.*®

Yet as addressed above, in regard to fair and equitable benefit sharing arising from the use
of genetic resources, articles 5(2) and 6(2) of the Protocol only provides for benefit sharing
in regard to “established” rights of Indigenous and local communities.

This raises the concern that, in disregarding the provisions of the Convention, the Nagoya
Protocol is discriminatory.”® It attempts to deprive Indigenous peoples of their rights to
self-determination, culture and resources contrary to principles of equality and non-
discrimination.>® The Protocol is not authorized to interpret the Convention in a manner
that runs counter to its provisions.

State approaches of solely taking measures in relation to “established” rights, and not all
rights, over genetic resources of Indigenous and local communities is incompatible with the
jurisprudence of the Committee on the Elimination of Racial Discrimination. For example,
in regard to Guyana’s legislation distinguishing “titled” and *“untitled” lands, the
Committee “urges the State party to remove the discriminatory distinction between titled
and untitled communities from the 2006 Amerindian Act and from any other legislation.”**
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States cannot unilaterally separate genetic resources from traditional knowledge and other
cultural heritage, with a view to limiting Indigenous rights to such resources. The cultural
heritage of Indigenous peoples, including genetic resources, must be addressed
holistically.> As Special Rapporteur Erica-Irene Daes emphasized: “All of the aspects of
heritage are interrelated and cannot be separated from the traditional territory of the people
concerned.”

The prohibition against racial discrimination is a peremptory norm.>* Therefore, even if
articles 5(2) and 6(2) have been adopted by consensus among Contracting Parties, these
articles have no legitimacy or validity.

A principled way to resolve this serious problem is to interpret articles 5(2) and 6(2) in a
manner consistent with the UN Declaration, regardless of the specific wording of the
Protocol. It is only if such articles could not possibly be so interpreted that the Protocol
would have to be amended.

This is the recommended approach and solution put forward by Special Rapporteur Anaya
in regard to any existing treaty or other normative instrument:

As for existing treaties or other normative instruments, including agency
guidelines and policies, they should be interpreted and implemented in a way
that is consistent with the Declaration on the Rights of Indigenous Peoples,
whether or not the specific texts of these instruments reflect language which
exactly matches the terms of the Declaration, unless the wording clearly does
not allow for such an interpretation. If the wording of a text is such that it
cannot be applied consistently with the Declaration, it should be amended or
reformed.™

Additional implications resulting from CBD rules of procedure
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Underlying the recommendations made by the UN Permanent Forum (paras. 26 and 27) are
serious concerns that are exacerbated by out-dated rules of procedure within the CBD.

Such rules are heavily weighted in favour of States. Indigenous peoples remain highly
vulnerable to State discretion and are not part of any consensus>® on provisions relating to
Indigenous rights and concerns.

When the practice is to achieve a consensus among the Parties, it is often the lowest
common denominator among their positions that is reflected in the final text. Such a
substandard dynamic does not serve to fulfill key objectives of international processes. In
the Indigenous context, consensus has led to widespread abuses by the Parties and unfair
results.

In the negotiations on the Nagoya Protocol, there was no legal obligation to require
consensus among the Parties. Even if such a duty existed, it could not prevail over the
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obligations of States to respect the Charter of the United Nations, Convention on
Biological Diversity and international human rights law.

In the 2012 Declaration of the High-level Meeting of the General Assembly on the Rule of
Law at the National and International Levels, it is recognized that the rule of law applies to
all States and international organizations. In order to attain legitimacy, all actions must
respect the rule of law and justice:

We [Heads of State and Government ...] recognize that the rule of law applies to
all States equally, and to international organizations, including the United
Nations and its principal organs, and that respect for and promotion of the rule
of law and justice should guide all of their activities and accord predictability
and legitimacy to their actions. >’

As reaffirmed in this 2012 Declaration, States cannot use international organizations, such
as the CBD, to evade their commitments in the Charter of the United Nations and to
undermine Indigenous peoples’ human rights:

We reaffirm our solemn commitment to the purposes and principles of the
Charter of the United Nations, international law and justice ... (para. 1)

We reaffirm the solemn commitment of our States to fulfil their obligations to
promote universal respect for, and the observance and protection of, all human
rights and fundamental freedoms for all. The universal nature of these rights and
freedoms is beyond question. We emphasize the responsibilities of all States, in
conformity with the Charter of the United Nations, to respect human rights ...
for all, without distinction of any kind. (para. 6)

In the event of conflict between the obligations of States under the Charter of the United
Nations and those under any other international agreement, the Charter obligations would
prevail. This is especially the case, since human rights "occupy a hierarchically superior

position among the norms of international law".®

There are compelling reasons for not establishing rigid rules requiring consensus. Crucial
measures on such global issues as biodiversity, climate change, environmental security and
human rights are too important to be restricted to substandard measures or paralyzed by a
lack of consensus.

In the negotiations on the Protocol, Indigenous peoples were not permitted to table any
proposed amendments. In order to add Indigenous proposals to the text, they had to be
supported by at least one Party. This unfair practice continues to apply within the CBD. A
similar process takes place under the World Intellectual Property Organization (WIPO)
rules and has been criticized by Special Rapporteur Anaya:

... indigenous peoples have observer status, whereby they can make proposals
during negotiations, but those proposals require the endorsement of at least one
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State in order to be considered. In practical terms, this requirement at times
results in textual proposals made by indigenous peoples not being included in
drafts, or put forward in ways that do not reflect their original proposals.*®

The practice of seeking consensus solely among the Parties is especially unjust in relation
to Indigenous peoples, where consensus can act as a veto. States continue to be major
violators of Indigenous peoples’ human rights. They should not be accorded procedural
advantages that enable them to further undermine Indigenous peoples’ status and rights.

The Expert Mechanism on the Rights of Indigenous Peoples has cautioned that consensus
loses its legitimacy if used to undermine Indigenous peoples’ human rights, including their
right to participate in decision making:

Respect for indigenous peoples’ right to participate in decision making is
essential for achieving international solidarity and harmonious and cooperative
relations. Consensus is not a legitimate approach if its intention or effect is to
undermine the human rights of indigenous peoples. Where beneficial or
necessary, alternative negotiation frameworks should be considered, consistent
with States’ obligations in the Charter of the United Nations and other
international human rights law.*

To date, international human rights standards continue to be largely disregarded by the
Parties. Such conduct is facilitated by exploiting the “need” for consensus.

Positions are still repeatedly taken to excessively reinforce State sovereignty, while
attempting to circumscribe Indigenous peoples’ rights through national legislation. If
successful, such actions could perpetuate State domination. They could impair the
universality of Indigenous peoples’ human rights and undermine the international system.

Consensus can show a unity of purpose, but it loses its significance and validity if achieved
at the expense of human rights. Even where a consensus “rule” exists, the UN Secretary-
General has described consensus as a “privilege ... [and] that this privilege comes with
responsibility”.®* Concerns relating to consensus have also surfaced at the General
Assembly.

. unfortunately, consensus (often interpreted as requiring unanimity) has
become an end in itself. ... This has not proved an effective way of reconciling
the interests of Member States. Rather, it prompts the Assembly to retreat into
generalities, abandoning any serious effort to take action. Such real debates as
there are tend to focus on process rather than substance and many so-called
decisions simply reflect the lowest common denominator of widely different

opinions.®

Similarly, James Anaya has commented on the problems generated by consensus when the
lowest common denominator is a prevailing factor:
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In the process of negotiation, however, the goal of consensus should not be used
to impede progress on a progressive text. Consensus does not imply a veto
power of every participant at every step ... Consensus does not mean perfect
unanimity of opinion nor bowing to the lowest common denominator. It means
coming together in a spirit [of] mutual understanding and common purpose to
build and settle upon common ground.®

In sharp contrast to the CBD process is the standard-setting process that led to the
realization of the UN Declaration. The Chair of the working group made it clear that any
consensus on the draft text would need to include both States and Indigenous peoples.
Otherwise, it would not have been possible to reach a compromise and achieve a just and
balanced human rights instrument.

While achieving consensus was desirable, no strict requirement was imposed. State and
Indigenous representatives had equal rights to make interventions and propose text.

Thus, in regard to the negotiations on the UN Declaration, an inclusive and democratic
process of participation® was established within the United Nations. It still constitutes
today an impressive precedent and practice.

Omission of PFII recommendation by COP

78.

79.

80.

In the revised version of the CBD report®® that was submitted to COP 11, the following
recommendation from the UN Permanent Forum's Report on the 10" session was either
forgotten to be considered or simply ignored:

In regard to the rights of indigenous peoples, the Permanent Forum reiterates its
long-standing position of encouraging the United Nations, its organs and
specialized agencies, as well as all States, to adopt a human rights-based
approach. At the international, regional and national level, the human rights of
indigenous peoples are always relevant if such rights are at risk of being
undermined. Human rights are indivisible, interdependent, and interrelated.
They must be respected in any context specifically concerning indigenous
peoples, from environment to development, to peace and security, and many
other issues. (para. 25)

It is difficult to understand why COP would not at least include the PFIl recommendation
in para. 25 for further consideration by the Working Group on article 8(j). This
recommendation reiterates that specialized agencies (such as the CBD), as well as all
States, should "adopt a human rights-based approach".

Paragraph 25 also stresses that human rights "must be respected in any context specifically
concerning indigenous peoples™ — including environment and development issues. Parties
in the negotiations of the Nagoya Protocol refused to accept that an international
environmental agreement should safequard the human rights of Indigenous peoples and
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incorporate a human rights-based approach. This remains a serious concern and defect in
the CBD context.

Article 29 of the UN Declaration affirms: "Indigenous peoples have the right to the
conservation and protection of the environment and the productive capacity of their lands
or territories and resources.” Whether the PFIl recommendation in para. 25 is considered in
its own right or as an elaboration of the PFII recommendation in para. 27, COP should be
fully incorporating a human rights-based approach in implementing the Convention and
Nagoya Protocol.

As illustrated in this Joint Submission, the substantive and procedural human rights of
Indigenous peoples are not adequately safeguarded in the Convention or the Nagoya
Protocol.®® In both instruments, the term "right" is virtually absent when it relates to
Indigenous peoples.

A March 2011 resolution of the Human Rights Council has reaffirmed by consensus the
significance of human rights in the environmental context:

... human rights obligations and commitments have the potential to inform and
strengthen international, regional and national policymaking in the area of
environmental protection and promoting policy coherence, legitimacy and
sustainable outcomes ...%’

According to a December 2011 Report of the UN High Commissioner for Human Rights,
examination of international human rights and environmental instruments indicates that
"human rights and the environment are interrelated, as such instruments recognize that the

environment plays a critical part in protecting and promoting human rights".%®

Further, a number of environmental threats "have, or will have, an adverse impact on all
aspects of human rights and well-being, and environmental protection must be ensured to
protect human rights and sustain and improve human well-being".*® Such important threats

include the "loss of biodiversity".”

The December 2011 Report concludes that there is a general need to determine how to
include a human rights-based approach in the "negotiation and implementation” of
multilateral environmental agreements.”

Conclusions and recommendations

87.

The recommendations in paragraphs 26 and 27 of the Report on the 10" session of the UN
Permanent Forum on Indigenous Issues (PFII) should be fully and effectively implemented
by the international organization known as the Convention on Biological Diversity or CBD.
Such recommendations include:
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e Adopting for all purposes the terminology “indigenous peoples and local
communities” (not "indigenous and local communities")

e respecting and protecting Indigenous peoples’ rights to genetic resources,
consistent with the United Nations Declaration on the Rights of Indigenous
Peoples

e safeguarding all rights based on customary use — not only “established” rights.

It is unclear why COP 11 did not address the recommendations in para. 25 in the same PFII
Report. Such recommendations should also be fully implemented by the CBD. They
include:

e Adopting a human rights-based approach
e Respecting the human rights of Indigenous peoples in any context specifically
concerning them.

The recommendations in paragraphs 25, 26 and 27 of the PFIl Report address crucial
concerns that should be implemented in conjunction with Indigenous peoples. Such
concerns are further compounded by out-dated rules of procedure within the CBD that
favour Parties that undermine the status and human rights of Indigenous peoples to their
severe detriment.

This Joint Submission has described substantive and procedural injustices relating to the
recommendations in paras. 25, 26 and 27. As a consequence of such ongoing injustices,
discrimination and other violations of the Charter of the United Nations prevail within the
CBD. The principles of democracy, rule of law and respect for human rights are being
violated in relation to Indigenous peoples.

The importance of respecting all three principles is underlined in the December 2012
Report of the United Nations High Commissioner for Human Rights:

Democracy, human rights and the rule of law are interdependent and mutually
reinforcing. They enjoy a symbiotic relationship within a system of governance.
The weakening of one endangers the enjoyment or even the existence of the
others.”

Good governance is essential for international organizations, such as the CBD, and for
States’™ - as well as for the European Union.”* Respect for Indigenous peoples' human
rights is a fundamental element of good governance.” As affirmed in the 2012 Declaration
on the rule of law: "Good governance at the international level is fundamental to
strengthening the rule of law."™

In order for the CBD, States and the European Union to achieve good governance, their
actions in relation to the Convention on Biological Diversity and Nagoya Protocol must be
consistent with the UN Declaration on the Rights of Indigenous Peoples. In the
Declaration, "good governance™ and "respect for human rights™ are two of the principles
used to interpret Indigenous peoples’ rights and related State obligations:
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The provisions set forth in this Declaration shall be interpreted in accordance
with the principles of justice, democracy, respect for human rights, equality,
non-discrimination, good governance and good faith.”’

The UN General Assembly has affirmed by consensus in the 2005 World Summit Outcome:
"Good governance at the international level is fundamental for achieving sustainable
development."’® The Convention on the Protection and Promotion of the Diversity of
Cultural Expressions elaborates on the "principle of sustainable development™:

The protection, promotion and maintenance of cultural diversity are an essential
requirement for sustainable development for the benefit of present and future
generations.”

In carrying out their respective mandates, the CBD and other international environmental
organizations need to effectively integrate Indigenous peoples' human rights and a human
rights-based approach. The relationship between human rights and the environment simply
cannot be ignored.®

... respect for human rights is broadly accepted as a precondition for sustainable
development, that environmental protection constitutes a precondition for the
effective enjoyment of human rights protection, and that human rights and the
environment are interdependent and interrelated.®

In March 2012, the Human Rights Council appointed an "Independent Expert on the issue
of human rights obligations relating to the enjoyment of a safe, clean, healthy and
sustainable environment”. Thus, the relationship between human rights and the
environment will be extensively elaborated.?”

It is urgent that, in conjunction with Indigenous peoples, the CBD and other international
organizations undertake major procedural reforms. In this context, the Expert Mechanism
on the Rights of Indigenous Peoples has identified the Nagoya Protocol:

Reform of international and regional processes involving indigenous peoples
should be a major priority and concern. In particular, multilateral environmental
processes and forums should ensure full respect for the rights of indigenous
peoples and their effective participation including, for example, in relation to
the negotiation of the Nagoya Protocol .2

International environmental agreements, such as the Nagoya Protocol, cannot be used to
legitimize or validate discriminatory actions or other human rights violations against
Indigenous peoples. Consensus loses its legitimacy when it is exploited by Parties, so as to
undermine Indigenous peoples' human rights or the UN Declaration.

Whether through joint or separate action, States Parties cannot evade their international
human rights obligations by acting through international organizations.
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100. The European Union is also bound to respect human rights and "contribute ... to the strict
observance and the development of international law".2* In relation to Indigenous peoples,
the EU has highlighted the importance of the UN Declaration in its human rights
engagements:

The European Union has made human rights a central aspect of its external
relations ... in multilateral fora such as the United Nations ... The principles of
the European Union engagement towards indigenous peoples are applied in the
context of the United Nations Declaration on the Rights of Indigenous Peoples
of 2007, which advances the rights and ensures the continued development of
indigenous peoples around the world.®®

101. In its Report on the 9" session, the UN Permanent Forum had previously advised that
States have an obligation to recognize and protect the rights of indigenous peoples:

... consistent with international human rights law, States have an obligation to
recognize and protect the rights of indigenous peoples to control access to the
genetic resources that originate in their lands and waters and any associated
indigenous traditional knowledge. Such recognition must be a key element of
the proposed international regime on access and benefit-sharing, consistent with
the United Nations Declaration on the Rights of Indigenous Peoples.®

102. Indigenous peoples are natural allies in the quest to conserve biodiversity and ensure
sustainable use of its components and the fair and equitable sharing of benefits arising from
the use of genetic resources.

103. This Joint Submission has demonstrated how key recommendations of the Permanent
Forum are crucial to achieving the principal objectives of the Convention and Protocol,
consistent with international human rights standards, democracy, rule of law and good
governance. It is imperative that such recommendations be accorded full and fair
consideration by the CBD — and be implemented in a timely and effective manner.

Endnotes

1 A copy of Decision XI/14 is available at http://www.cbd.int/cop11/doc.

2 Permanent Forum on Indigenous Issues, Report on the tenth session (16 — 27 May 2011), Economic and Social
Council, Official Records, Supplement No. 23, United Nations, New York, E/2011/43-E/C.19/2011/14.

® Decision XI1/14, supra note 1, G at para. 2.

* The text of this Notification of 21 January 2013 is available on the CBD website at:
http://www.cbd.int/doc/notifications/2013/ntf-2013-007-article-8j-en.pdf.
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