
UN Special Rapporteur on the Rights of Indigenous Peoples: Visit to Canada 
7-15 October 2013 

 
Issues of National Concern 

 
 

Joint Submission October 2, 2013 by Amnesty International Canada / Amnistie 
international Canada; Assembly of First Nations of Québec and Labrador/Assemblée des 
Premières Nations du Québec et du Labrador; Canadian Friends Service Committee 
(Quakers); Chiefs of Ontario; Federation of Saskatchewan Indian Nations; Femmes 
Autochtones du Québec / Quebec Native Women; First Nations Summit; Grand Council of 
the Crees (Eeyou Istchee); Indigenous Rights Centre; Indigenous World Association; 
KAIROS: Canadian Ecumenical Justice Initiatives; Native Women’s Association of 
Canada; Union of British Columbia Indian Chiefs 

 
 
We welcome Special Rapporteur James Anaya and his colleagues on the occasion of his official 
visit to Canada. The following human rights issues of national concern are shared by our 
organizations. Other issues of national, regional or local concern are being highlighted in 
separate reports submitted to the Special Rapporteur. 
 
Honour of the Crown. In the diverse examples that follow, the constitutional principle of the 
honour of the Crown has not been upheld. As affirmed by the Supreme Court of Canada: "The 
obligation of honourable dealing was recognized from the outset by the Crown itself in the Royal 
Proclamation of 1763 ... in which the British Crown pledged its honour to the protection of 
Aboriginal peoples from exploitation by non-Aboriginal peoples. The honour of the Crown has 
since become an important anchor in this area of the law".1 The Court has declared that 
governments’ duty to consult with Indigenous peoples and accommodate their interests is 
grounded in this principle, which compels them to act generously in a spirit of reconciliation as 
required by section 35 of the Constitution Act, 1982, and to adopt standards of fairness and 
generosity that go beyond conduct that can be justified by a strict reading of laws or Treaty 
language.2 

In regard to the interpretation of Treaties, the honour of the Crown and the very nature of 
Treaties themselves require that “uncertainties, ambiguities or doubts should be resolved in 
favour of the natives” 3 Governments must not be bound by a narrow interpretation of the text but 
must also give considerable weight to the oral history with respect to promises made when 
Treaties were signed. The Court has also established that in cases where no treaty has been 
signed, the honour of the Crown obliges the government to address Indigenous peoples’ rights 
generously. In the Haida judgment the Court states: “the Crown, acting honourably, cannot 
cavalierly run roughshod over Aboriginal interests where claims affecting these interests are 
being seriously pursued in the process of treaty negotiation.”4 
 
Colonialism continues. The law has been a primary vehicle of colonialism in what is now 
known as Canada. In the 1800s, efforts to legitimate Indigenous dispossession and displacement 
and legislate First Nations out of existence culminated in the Indian Act of 1876. Scholars are 
unanimous in their characterization of the Indian Act5 as a deeply colonial and racist legislation 
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intended to infantilize, control, and, ultimately, assimilate Indigenous peoples.6 Its rationale was 
infamously summarized by Duncan Campbell Scott, an influential administrator of the federal 
Indian Affairs department in the early 1900s, who stated that he wanted to “get rid of the Indian 
problem… Our objective is to continue until there is not a single Indian in Canada that has not 
been absorbed into the body politic, and there is no Indian question, and no Indian Department”.7 
The Indian Act remains as the central piece of legislation governing First Nations in Canada 
today. 
 
As a result, the relationship between Canada and First Nations continues to be characterized by 
unilateral and paternalistic actions by the federal government and an assimilationist agenda that 
continues to refute or devalue the human rights of Indigenous peoples, including their inherent 
Aboriginal and Treaty rights. In addition to maintaining and defending the application of the 
Indian Act, Canada continues to impose legislation that interferes with Indigenous peoples’ right 
of self-determination, including the right to free, prior and informed consent. 
 
Access to justice – rights without remedy. Despite the Royal Proclamation of 1763,8 19th and 
20th century jurisprudence is littered with examples of First Nations’ inability to enforce 
collective property rights through the legal system.9 Canadian law reflected extreme preferences 
for liberal, individual forms of proprietary rights and discrimination against collective property 
rights of Indigenous peoples.  
 
Although it is widely recognized that Indigenous rights, particularly land rights, are legal rights – 
they are too often rights without an effective remedy.10 No Canadian court has ever affirmed 
collective Aboriginal title rights. The William case, currently being appealed to the Supreme 
Court of Canada, is a request for recognition and demarcation of Tsilhqot’in Aboriginal title.11  
The British Columbia Court of Appeal rendered a decision that relied in part on the "principle of 
discovery".12 This case presents the Supreme Court with an opportunity to harmonize Aboriginal 
title jurisprudence with international human rights norms pertaining to Indigenous land rights. 
 
Aboriginal rights are the only constitutionalized rights that are subjected to constant government 
challenge and negotiations.13 If Aboriginal people litigate and lose, government is unwilling to 
negotiate further. If Aboriginal people win, then the ‘win’ is often subject to yet more 
negotiation.14 The length of time required to pursue land rights can deprive Indigenous peoples 
of an effective remedy.15 The time and cost to pursue a claim is a function of the complexity of 
legal rules and tests developed by the judiciary and the sharp litigation practices applied by the 
Crown.16   
 
Double standard on human rights. Every draft law and regulation in Canada must be examined 
to ascertain if there are inconsistencies with the "purposes and provisions" of the Canadian 
Charter of Rights and Freedoms.17 The Charter is in Part I of the Constitution Act, 1982. Yet in 
Part II of the same Act, there is no equivalent safeguard for Aboriginal peoples' human rights in 
s. 35. This constitutes a discriminatory double standard. In contrast, in Australia, "all legislation 
proposals ... are scrutinised by a parliamentary committee to ensure their consistency with human 
rights, and the Declaration [on the Rights of Indigenous Peoples] is considered in this context".18 
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Generally, on Indigenous issues the government fails to take a human rights-based approach. To 
date, court cases relating to s. 35 have focused on the land, territorial and resource rights of 
Aboriginal peoples. In international law, such property rights constitute human rights.19 
 
UN Declaration devalued.  In March 2011, Canada released updated guidelines to federal 
officials on “Aboriginal Consultation and Accommodation”. These guidelines refer to the 
Declaration as "aspirational" and "a non-legally binding document that does not change 
Canadian laws. Therefore, it does not alter the legal duty to consult".20 In June 2013, the federal 
Aboriginal Affairs Minister added: "the UN Declaration is an 'aspirational document' that doesn't 
affect the government's treaty and aboriginal rights obligations under the Constitution."21  
 
Such claims are inconsistent with domestic and international law and contradict other 
government statements. The Supreme Court of Canada has ruled that declarations and other 
international human rights instruments are "relevant and persuasive sources" for the 
interpretation of human rights in Canada.22 Canada conceded in 2012 to the UN Committee on 
the Elimination of Racial Discrimination: "Canadian courts could consult international law 
sources when interpreting Canadian laws, including the Constitution."23 
 
Unilateral amendments re Indian Act.  At the Crown-First Nations Gathering in January 2012, 
the Prime Minister assured First Nations that his "Government has no grand scheme to repeal or 
to unilaterally re-write the Indian Act".24  Yet as part of the federal omnibus Bill C-45 (discussed 
below), amendments were unilaterally made to the Indian Act.25 The Aboriginal Affairs Minister 
simply forwarded a copy of the proposed amendments to all the Chiefs and referred to such 
action as "consultations". 
 
Federal "omnibus" bills imposed.  In June 2012, the government adopted Bill C-3826 which 
included 70 different bills and did not allow for scrutiny by Indigenous peoples or members of 
Parliament.  This "budget" bill, inter alia: empowers the government to approve projects, even if 
they have been refused approval by the National Energy Board; enables the government to 
significantly limit the time period for environmental assessments; reduces fisheries protection; 
significantly lowers the number of projects that will be assessed for environmental, social and 
economic impacts; restricts public participation in environmental assessments; and reduces the 
number and types of projects that will be subjected to environmental assessment.27 This was 
followed by the adoption of Bill C-45,28 which amneded 60 different pieces of existing 
legislation.   
 
Together, the two Bills total about 900 pages. The legislative processes allowed for virtually no 
amendments. The integrity of Parliament has been seriously impaired.29 Many aspects of these 
omnibus bills have real and potential impacts on Indigenous peoples' rights and interests. 
Genuine consultation and accommodation, as well as Crown-Aboriginal cooperation, were 
lacking. Canada's highest court has highlighted that "the best remedy is one that will encourage 
and allow Parliament to consult with and listen to the opinions of Aboriginal people affected by 
it."30 Aside from what duty Parliament may have prior to passing legislation, the government has 
a duty to consult – including consent – when contemplating measures that potentially affect 
Aboriginal or treaty rights.31 
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Resource extraction at expense of environmental safeguards. The federal government’s 
current Economic Action Plan promises to “unleash Canada’s natural resource potential” by 
streamlining the approval of resource development projects.32 The Action Plan estimates that 
more than 600 major resource development projects will get underway across Canada over the 
next decade.33 This is in addition to the extensive development activities already taking place in 
many regions of the country.  While the Economic Action Plan promises to strengthen 
environmental protection and enhance consultation with Indigenous peoples, the opposite has 
happened. 
 
Apart from provisions of certain modern land claims agreements, Canada has failed to establish 
formal mechanisms to enable the full and effective participation of Indigenous peoples in 
decisions about resource development on their traditional territories or to otherwise ensure that 
their rights are upheld when such decisions are made. In this context, the government continues 
to oppose the requirement of "free, prior and informed consent" of the peoples concerned. 
 
While federal guidelines on implementing the constitutional duty of consultation and 
accommodation claim that government departments and agencies are implementing a “wide 
array of consultation practices” to protect the rights of Indigenous peoples, the primary example 
provided is that of consultation “within the context of environmental assessments.”34  New 
federal environmental assessment legislation introduced in 2012, without prior consultation with 
Indigenous peoples,35  is expected to reduce the number of independent assessments, while also 
curtailing their scope and the time available to consider comments from affected communities.36 
 
Impacts of resource development on Indigenous women. In the face of large-scale resource 
extraction projects, insufficient data is available on the possible economic, social and cultural 
impacts that economic development projects might have on women, particularly near Indigenous 
communities.37 However, past experience reveals that such development often has a negative 
impact on the situation of Indigenous women by exacerbating existing prejudices, violence, 
health issues and inequality. While women generally represent a small proportion of the 
workforce of resource development projects, men have higher incomes and more stable jobs. It is 
also common that Indigenous employees suffer racism or discrimination in these work places, 
therefore Indigenous women are subjected to multiple forms of discrimination.  
 
The migration of mainly male workers near these economic development projects also raise the 
price of rent and reduce the housing available, further increasing the housing crisis in Indigenous 
communities.38 Since most these workers are young single males, there is also an increase in 
demand for prostitution and the precarious situation of Indigenous women make them first 
targets for recruitment, which in turn leads to drug and alcohol abuse and potential victims of 
violence.39 Therefore, economic development initiatives from the federal and provincial 
governments to exploit natural resources must involve Indigenous women and their 
organizations in order to identify all possible impacts of these projects, in particular on the health 
of Indigenous women and children,40 and involve them actively in resolving these issues. 
Gender-based analyses of projects receiving public investments are necessary, taking into 
account the distinct realities and needs of women and men.41 Furthermore, public awareness 
campaigns are also essential to avoid cultural tensions, racism and discrimination. 
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Safe drinking water.  Despite widespread opposition from Indigenous organizations across 
Canada, the government adopted the Safe Drinking Water for First Nations Act.42  The 
government purportedly confers on itself the power to "abrogate or derogate" from Aboriginal or 
Treaty rights protected by Canada's Constitution – "to the extent necessary to ensure the safety of 
drinking water on First Nation lands".43  For such purposes, rights of self-determination and self-
government are being cast aside.44  No other peoples in Canada are compelled to relinquish their 
human rights in order to enjoy safe drinking water. Such actions undermine the security of 
Indigenous peoples and constitute racial discrimination. 
 
The Act allows regulations to incorporate by reference laws of a province – with no assurance 
that adequate consultations will take place.45  On "very serious issues", the "full consent of [the] 
aboriginal nation" is required.46  The Act is incompatible with Indigenous peoples' rights and 
related State obligations in the UN Declaration. Such federal actions perpetuate colonialism and 
are the antithesis of a human rights-based approach. 
 
In August 2013, Health Canada reported that 122 First Nations communities were under boil 
water advisories because of unsafe drinking water.47 A government-appointed expert panel had 
previously concluded that deficiencies in First Nations water and waste systems persist primarily 
because the government has failed to provide adequate resources “to ensure that the quality of 
First Nations water and wastewater is at least as good as that in similar communities and that 
systems are properly run and maintained.”48 The expert panel warned that “it is not credible” to 
attempt to introduce any new regulatory regime without first closing the resource gap.49 
 
Indigenous languages. There is neither federal statutory legislation nor an overarching policy 
for the recognition and revitalization of Indigenous languages in Canada.  During the late 1990s 
until the time the Indian Residential Schools Settlement Agreement was ratified, the federal 
government was addressing the mounting cases of former students for physical and sexual abuse 
experienced at residential schools. While legal and other strategies were being explored toward 
the resolution of abuse issues, the federal government was developing a “programmatic 
response,” a form of restitution for the loss of language and culture. Indian Residential Schools 
Resolution Canada (which has been subsequently subsumed into Indian and Northern Affairs 
Canada) and the Department of Canadian Heritage were partnering on this initiative. The buzz 
was that a programmatic response would follow the finalization of the 2005 report by the Task 
Force on Aboriginal Languages and Cultures.50 
 
Written in the wake of the settlement process for legal claims, the Task Force proposed a 
national strategy to preserve, revitalize, and promote Indigenous languages and cultures. In 2002, 
while the Task Force’s work was underway, the government at that time committed $172.7 
million over 11 years towards this work. More than $15 million per year would have been 
available for language revitalization. The change in federal political leadership meant that this 
allocation would not come to fruition. In December of 2006, the new Minister of Canadian 
Heritage announced that the allocation of $160 million had been removed from the fiscal 
framework.  
 
Canada cannot undo what it has done as it gears up a reconciliation process while gearing down 
funding efforts to revitalize languages. A substantial long-term investment for language 
revitalization would be in keeping with reconciliation as would official recognition in the form of 
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federal legislation. A preliminary examination in Recognition and Revitalization of Indigenous 
Languages reveals that, primarily, there has been a lack of long-term sustainable federal 
legislative, policy, and program initiatives for Indigenous language revitalization.51  
 
Discrimination in child welfare services. The Canadian Human Rights Tribunal is currently 
examining whether the systemic underfunding of child welfare services in First Nations reserves 
constitutes discrimination under the Canadian Human Rights Act (CHRA). The complaint was 
filed in 2007 by the First Nations Child and Family Caring Society and the Assembly of First 
Nations. The hearing process has been repeatedly delayed and threatened by the federal 
government’s vigorous opposition to the CHRA being applied to this complaint. In April 2012, 
the Federal Court rejected the government’s arguments since First Nations people would be 
“limited in their ability to seek the protection of the Act…. This is not a reasonable outcome.”52  
 
Matrimonial property inadequately addressed. While the Family Homes on Reserves and 
Matrimonial Interests or Rights Act (Bill S-2)53 is intended to address serious gaps in the law, it 
was adopted without the consent of First Nations and without taking a comprehensive approach. 
The Act does not ensure justice for women and men and it gives rise to a diverse challenges and 
problems.  The Act is not consistent with First Nations governance and self-determination. The 
government claims, without any evidence, that individualizing property rights, and creating 
avenues for legal protective orders without any resources to enforce those orders, are necessary 
to address high rates of violence against Aboriginal women. A further limitation is that it does 
not address the limited land base and inadequate housing that already exists on reserves. The 
remedies in the Act rely somewhat on access to provincial courts. The general assumption of 
access to provincial courts is unfortunately not practical or realistic in many parts of the country.   
 
In order to ensure that Aboriginal peoples, and particularly women, will have equitable rights 
and benefits regarding matrimonial property, the government must also deal with issues 
regarding socio-economical aspects, such as “Indian” status or lack thereof, violence, poverty 
and housing, and the lack of financial resources to access legal remedies. Further, the Act does 
not reconcile the system of land tenure under the Indian Act with First Nation rules for 
customary interests in land that exist outside of the Indian Act; and the rules of wills and estates. 
It also does not harmonize First Nations law with applicable provincial family law that may be at 
play at the same time. For example, policy research must be carried out regarding the situation of 
Indigenous communities in the province of Québec and the lack of harmonization with Québec’s 
Civil Code.54 
 
Failure to consult on international issues.  Indigenous peoples' rights are increasingly 
addressed in international forums, including those relating to food security, biodiversity, climate 
change, and intellectual property.55 Canada cannot use international forums to evade its human 
rights obligations.56 Since 2006, the federal government has been unwilling to fulfill – or even 
discuss – its obligations to consult and accommodate Indigenous peoples.  Such actions violate 
the rule of law.57 
 
In international forums, Canada takes positions that are often prejudicial to Indigenous peoples' 
rights including those in the UN Declaration. Yet Canada generally refuses to provide 
information in advance.58  The failure to provide "all necessary information in a timely way" 
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violates its duty to consult and accommodate Indigenous peoples.59  Failure to provide such 
information also violates the right to freedom of expression.60 
 
Refusal to use term "Indigenous peoples".  During the negotiations of the Nagoya Protocol,61 
Canada insisted on the term used in the 1993 Convention on Biological Diversity, namely, 
"indigenous and local communities".  With the adoption of the UN Declaration in September 
2007, the issue of “peoples” was resolved. Today, the term “indigenous peoples” is used 
consistently by the General Assembly, Office of the High Commissioner for Human Rights, 
Human Rights Council, treaty monitoring bodies, specialized agencies, special rapporteurs and 
other mechanisms within the international system.62 
 
For Canada to restrict or deny the status of Indigenous peoples as “peoples”, so that the purpose 
or effect is to impair or deny them their human rights constitutes racial discrimination. This 
violates the International Convention on the Elimination of All Forms of Racial Discrimination 
and the International Covenant on Civil and Political Rights.63  Impairing or denying the status 
of Indigenous peoples is part of a broader strategy to undermine their rights in the Protocol. The 
issue of "peoples" will be addressed again at the next meeting of the Working Group on Article 
8(j) and Related Provisions in Montreal, 7-11 October 2013.64  
 
Discriminatory approach to genetic resource rights. Also in the Nagoya Protocol 
negotiations, Canada played a lead role in undermining Indigenous peoples' rights to genetic 
resources.65  Canada insisted that the Protocol only recognize “established” rights of Indigenous 
peoples "in accordance with domestic legislation".66 Genetic resource rights based on customary 
use would not be recognized.  This could lead to massive dispossessions of Indigenous peoples' 
inherent rights to genetic resources.67  Such an approach is incompatible with Canada's 
obligations in the Charter of the United Nations,68 Convention on Biological Diversity69 and 
international human rights law.70  It could deprive Indigenous peoples of their rights to self-
determination,71 culture and resources contrary to principles of equality and non-
discrimination.72  
 
In its September 2011 "Discussion Document" relating to Canada's possible domestic 
implementation of the Protocol, the government confirms that "established" rights may only be 
recognized in regard to Indigenous peoples with "comprehensive land-claim and self-
government agreements which provide them authority to manage their lands".73 Thus, peoples in 
Canada facing possible dispossession of their customary rights to genetic resources would 
include Indigenous peoples with numbered treaties or specific claims agreements or uncompleted 
land-claim and self-government agreements. 
 
Disregard for UPR recommendations.74 Canada received 162 recommendations from States 
during its second Universal Periodic Review (UPR) in April 2013.75 Canada has reported that it 
"accepts 122 recommendations, either in full, in part or in principle".76  Based on its explanation 
of this statement, Canada is not prepared to accept any State recommendation "in full or in part" 
unless federal, provincial and territorial (FPT) governments "are already implementing through 
existing legislative or administrative measures, and are committed to continuing to take steps to 
achieve".77  Also, recommendations Canada accepts "in principle" are solely those that FPT 
governments are "taking steps towards achieving the objectives of the recommendations, but do 
not accept the specific proposed action".78 
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Recommendations are not accepted "if they call for specific actions that are not under 
consideration at this time, whether or not Canada supports the underlying objectives".79  In 
particular, the government does not accept any State recommendations that "relate to the UN 
Declaration on the Rights of Indigenous Peoples, which Canada views as an aspirational, non-
binding instrument".80 Canada does not accept addressing violence against women through a 
"national action plan," holding a national public inquiry, or ensuring accurate police data 
collection and reporting on numbers of missing and murdered Indigenous women.81 In the 
absence of such essential measures, the responses across police jurisdictions and various 
departments of government lack coordination and accountability to the affected families and 
communities. A recent Statistics Canada report suggests that the national homicide rate for 
Indigenous women is at least seven times higher than for non-Indigenous women.82 

National Leadership Needed. The ongoing disparities in living conditions and life prospects 
between Aboriginal Peoples in Canada and their non-aboriginal neighbours are well 
documented.83  Aboriginal Peoples have, among other indicators, the most inadequate housing, 
the highest suicide and tuberculosis rates, the shortest life expectancies, the smallest incomes, the 
highest proportion of children in care, and the worst criminal justice incarceration rates.  
Statistics are, of course, only part of the picture. At the community and family levels, there are 
many stories that provide a compelling and urgent context.  
 
The depth, and duration, and corrosiveness of these disparities are not acceptable and are 
inconsistent with existing constitutional commitments.84 Canada has choices. Law-making 
choices, policy-making choices, public investment choices.  Political and moral choices. Canada 
can resolve to do what is necessary --- in close, committed and creative partnership with 
Aboriginal peoples --- to narrow and close them.85 This requires clarity of purpose. It requires a 
high level of political will. It requires concerted and skilled leadership. Instead, we continue to 
have unilateral actions, based on colonial mentality and disregard for Indigenous peoples' self-
determination.86 This situation is not tolerable or sustainable. Fundamental change must be a 
matter of the highest national priority. 
 
Last winter, the Idle No More Movement demonstrated to Canadians and the wider world a high 
degree of frustration and disaffection. The Movement also showed a great hunger for change, 
and a great hope in the opportunities and capacities for change. The government ignored Idle No 
More. Closing the gap requires national leadership, which currently does not exist.  
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