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March 2014. Aboriginal title and other rights, as well as related Crown obligations, must be addressed in
the context of resource development. The rights of Aboriginal peoples that are recognized and affirmed in
section 35 of the Constitution Act, 1982 are much broader than generally assumed — and the Supreme
Court of Canada has not yet addressed the full range of such rights.'

Indigenous peoples’ rights are human rights. This mandates a human rights-based approach? to the rights
in s. 35. Indigenous rights are holistic in nature and are not simply a listing of rights. As affirmed in
international human rights law:

All human rights are universal, indivisible, interdependent and interrelated. The
international community must treat human rights globally in a fair and equal manner ... it
is the duty of States ... to promote and protect all human rights and freedoms.’

Consistent with the United Nations Declaration on the Rights of Indigenous Peoples and other
international human rights law, such rights and related obligations include, inter alia, the following:

* Right to self-determination, including consent and self-government, and duty of Crown to promote
and respect that right in accordance with the Charter of the United Nations®

« Right to lands, territories and resources’

« Right to redress, including restitution’

« Right to development, including right to set own priorities for development’

« Right to a safe and healthy environment®

« Duty of Crown to consult and cooperate with, and obtain consent of, Indigenous peoples’

« Duty of Crown to respect and protect Indigenous peoples’ human rights, including through Treaties'

* Duty of Crown to repudiate continued colonialism and discriminatory doctrines of superiority,
including inter alia doctrine of discovery and terra nullius"'

« Right to equality and non-discrimination'>

« Right to culture'’

« Right to health and well-being'*

« Right to participate in decision-making in matters that would affect Indigenous peoples’ rights'’

* Right to security, including inter alia environmental security; food security; cultural security; human
security and territorial security'®

« Right to access to justice'’ and right to an effective remedy.'®
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The federal government is currently reviewing two reports concerning proposed pipelines and other
resource development in western Canada. These are the Report of the Prime Minister’s special
representative, Douglas Eyford, on west coast energy infrastructure'® and the Report of the Joint Review
Panel for the Enbridge Northern Gateway Project.” Eyford has commented that the Panel does not
address Aboriginal concerns®' and that Canada should consider “early engagement to address Aboriginal
interests” that may not be dealt with in a regulatory process.”

Both reports acknowledge the need for Indigenous peoples to be meaningfully consulted in all decisions
affecting their lands and futures. However, neither report properly addresses the legal framework of
Indigenous peoples’ human rights. As such, they fail to provide sufficient guidance as the government
considers potential approval of the proposed Northern Gateway pipeline and other projects.

In deciding whether or not to approve resource development projects, governments in Canada must
respect the human rights protections set out in relevant Canadian and international law. Such law directs
that large-scale resource projects must not proceed over the basic objections of affected Indigenous
nations.

As described by the Supreme Court of Canada, the high end of the spectrum of consultation requires
“’full consent of [the] aboriginal nation on very serious issues. This applies as much to unresolved claims
as to intrusions on settled claims.”* The standard of free, prior and informed consent is also affirmed in
the UN Declaration and has been upheld in the rulings of regional and international human rights bodies.

Failure to respect and protect Indigenous peoples’ human rights from the outset generates prolonged
conflict and a compounding of the historic injustices inflicted upon them. This is contrary to the
fundamental obligation of governments to uphold the human rights of all, without discrimination.

To date, the government of Canada has taken the position that negotiations with Indigenous peoples on
treaties are “interest-based” and not “rights-based”.** This position — which is relevant to resource
development — is inconsistent with s. 35 of the Constitution Act, 1982 and international human rights law.
It serves to evade the rulings of the Supreme Court of Canada that uphold Indigenous peoples’ rights. It
undermines the treaty process in British Columbia. It runs directly counter to the UN Declaration, which
recognizes the “urgent need to respect and promote the inherent rights of indigenous peoples™.

Northern Gateway and other proposed resource development projects

The proposed Northern Gateway project is intended to transport oil sands crude and industrial chemicals
between Alberta and the British Columbia coast. Its operations would lead to increased container ship
traffic along the coast and promote greater oil sands production on Indigenous peoples’ traditional
territories in Alberta. The majority of First Nations whose lands would be crossed by the proposed
pipeline have opposed the project, as have First Nations whose territories include coastal waters and
downstream rivers.

The proposed Northern Gateway Pipeline is among hundreds of large-scale resource extraction and
infrastructure projects championed by governments and industry across Canada. The west coast in
particular is facing an influx of new proposals, such as the proposed pipeline expansion by Kinder
Morgan.25

In December 2013, the report of the Joint Review Panel recommended approval of the Northern Gateway
Project, subject to 209 conditions. The federal government had assured the Panel that it would carry out
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necessary consultations with First Nations before making a final decision. It is unclear how this can
happen, however, given the advance stage of the plans and the federal government’s open support of the
proposed project.

The federal government’s overall approach to consultation is highly questionable. It makes little sense for
the National Energy Board to examine the environmental effects on Indigenous peoples’ rights, if the
government does not first consult on what rights are being affected. For example, the real and potential
impacts on Aboriginal title’® may differ significantly from those on specific rights.?” Yet such distinctions
were not made by either Northern Gateway or the Joint Review Panel, since neither had such a mandate.”®

A similar flaw affects the JRP Report’s consideration of the “public interest”, which is affirmed as being
“local, regional, and national in scope” (vol. 1, p. 11). Aboriginal title was not explicitly considered,
which includes the “right to exclusive use and occupation of land” and the “right to choose to what uses
land can be put”.” The Office of the UN High Commissioner for Human Rights has warned: “changes in
the climate threaten to deprive indigenous peoples of their traditional territories and sources of livelihood.
Either of these impacts would have implications for the right to self-determination.” Oil sands expansion
in Alberta is linked to the Northern Gateway pipeline,’' and this factor is relevant to present and future
generations.

Human rights of Indigenous peoples

Canada’s Constitution Act, 1982 recognizes and affirms existing Aboriginal and Treaty rights of
Aboriginal peoples. The Supreme Court has called the protection of these rights “an important underlying
constitutional value™* and “a national commitment.”**

Indigenous peoples’ rights are also elaborated in international human rights law, including the United
Nations Declaration on the Rights of Indigenous Peoples. Canadian courts have made clear that
international human rights standards are “relevant and persuasive” sources of interpretation of human
rights at the domestic level.> It is presumed that courts will interpret laws in conformity with these
standards.” Canadian courts have already relied upon the UN Declaration in interpreting Canadian law.*®

The UN Declaration is increasingly being used by UN bodies to interpret and apply Indigenous peoples’
rights and related State obligations in international treaties. It is crucial to invoke international human
rights law, including the UN Declaration, in the consultation processes concerning the Northern Gateway
and other resource development projects.

Canada treats the jurisprudence of UN and regional human rights bodies as recommendations that can be
ignored. The International Court of Justice has ascribed “great weight” to the interpretations adopted by
independent bodies established specifically to supervise the application of human rights treaties.’’

In relevant Cabinet directives, the federal government acknowledges that the regulation of resource
development should comply with international human rights standards. The Cabinet Directive on
Regulatory Management, which came into effect April 1, 2012, states, “Departments and agencies are to
respect Canada’s international obligations in areas such as human rights, health, safety, security,
international trade, and the environment. They are also to implement provisions related to these
obligations at all stages of regulatory activity, including consultation and notification, as applicable.
Identical provisions were found in the previous 2007 directive.”

938

A series of Supreme Court of Canada decisions has established the Crown duty to consult with
Indigenous peoples whenever considering action that might have an impact on their rights and interests.
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The intent of this consultation must be to “substantially” address Indigenous peoples’ concerns.* If such
accommodation is not seriously considered, then the consultation process is “meaningless™' and fails to
meet the government’s legal obligations. The government must be willing to consider all alternatives such
as significantly altering or delaying a project or rejecting a project outright when warranted. Otherwise,
there is no genuine consultation.

As noted above, the high end of the spectrum of consultation set out by Canadian courts includes an
obligation to obtain the consent of Indigenous peoples. The Eyford Report echoes the current government
of Canada in confusing the right to give or withhold “consent”, which the Supreme has affirmed, with the
power of “veto”, which the Supreme has said cannot be exercised by Aboriginal peoples in the context of
unresolved title claims. The term “veto” may imply an absolute right to block a proposed development
regardless of the facts and law in any given case. In contrast, the concept of Indigenous consent in
Canadian and international law is neither arbitrary not absolute, but responds to the rights at stake and the
potential for harm.

Where there is a strong prima facie case for Aboriginal rights, but these rights have not yet been proven or
otherwise resolved, the Supreme Court has indicated that the objective must be to find ““a satisfactory
interim solution”.* Any interim solution must support Indigenous peoples’ rights, including their right to
self-determination and their right to determine their own priorities for development.

It is also important to note that, regardless of whether States recognize Indigenous peoples’ title or other
rights, UN Special Rapporteur Anaya concluded in 2013:

Indigenous peoples’ free, prior and informed consent is required, as a general rule,
when extractive activities are carried out within indigenous territories. Indigenous consent
may also be required when extractive activities otherwise affect indigenous peoples,
depending on the nature of the activities and their potential impact on the exercise of
indigenous peoples’ rights.**

In his Statement upon conclusion of the visit to Canada, Anaya underlined:

The goal of reconciliation that has been cited by the Government and indigenous peoples
alike requires a more generous and flexible approach that seeks to identify and create
common ground. Further, as a general rule, resource extraction should not occur on lands
subject to aboriginal claims without adequate consultations with and the free, prior
and informed consent of the aboriginal peoples concerned.*’

Federal actions undermine consultations

Since 2012 — partly in response to public opposition to the proposed Northern Gateway Pipeline — the
federal government has taken steps to weaken environmental safeguards so as to favour resource
development. Such actions were carried out through omnibus bills C-38 and C-45,*® preventing careful
parliamentary scrutiny and oversight. Little or no prior consultation was undertaken with Indigenous
peoples, despite the effects on their rights.

In regard to the proposed Northern Gateway Pipeline, the government has sought to discredit Indigenous
peoples and civil society organizations opposing the project.*’ The government is reported to be
selectively reviewing the charitable status of organizations that have opposed the project “as a threat to

encourage silence”.*®
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In his Fall 2013 Report, the Commissioner of the Environment and Sustainable Development highlighted
“a wide gap between the government’s commitments and the results achieved”.*’ In order to “break the
pattern of unfulfilled commitments and responsibilities ... reported on over the years, the government
needs to do things differently”.”® Four key areas identified were: collaborative approaches, reliable
information, sound management practices, and transparency and engagement. All four of these elements
are crucial to Indigenous peoples — especially in the context of resource development and the Crown’s
duty to consult and uphold the honour of the Crown.

The various adverse actions by the federal government indicate that, in regard to proposed western
pipelines, genuine consultations on Indigenous peoples’ rights have already been undermined. The
government continues to promote and favour Northern Gateway and other projects through legislation and
other initiatives, rather than first listen to and address Indigenous concerns — as the Supreme Court
stressed — “with an open mind”.”!

Additional concerns

Douglas Eyford’s Report raises some useful elements in the current climate of resource development in
British Columbia. However, his Report is also lacking in critical areas.

In both the Constitution Act, 1982 and international law, “peoples” is used in referring to the distinct
status of Indigenous nations. Apart from direct quotations, Eyford’s report refers only once to the term
“Aboriginal peoples” (excluding quotes and titles), while “Aboriginal communities” is used 109 times. In
a report meant to find a basis of reconciliation around resource development, not using “peoples” shows
an avoidance of the language of rights and obligations. Such choices are harmful to the cause of
reconciliation.

Three of the four paragraphs in Eyford’s mandate assume Aboriginal participation in west coast energy
development. The Eyford Report does not provide a reasonable description of the extent of opposition
expressed by Indigenous peoples and others before the Joint Review Panel (JRP) on the Enbridge
Northern Gateway Project.

* Need to reconcile Crown-Aboriginal “sovereignties”. The Eyford Report twice quotes the Supreme
Court of Canada as calling for “the reconciliation of the pre-existence of aboriginal societies with the
sovereignty of the Crown” (pp. 9, 22). It is important to note that in the Haida Nation decision, the Court
called for reconciliation of “pre-existing aboriginal sovereignty with assumed Crown sovereignty” (para.
20). This significant point is not acknowledged in the Eyford Report.

Federal and provincial governments have never explained how they could ignore the pre-existing
sovereignty of Indigenous peoples and legitimately acquire sovereignty over such peoples and their lands,
territories and resources. Colonial doctrines, such as “discovery” and terra nullius, that were relied upon
to make such claims have been repudiated as “racist, scientifically false, legally invalid, morally
condemnable and socially unjust”.’* As affirmed by the UN General Assembly, “continuation of
colonialism in all its forms and manifestations [is] a crime which constitutes a violation of the Charter of

the United Nations ... and the principles of international law”.>>

* Right of self-determination. Eyford makes no mention of Indigenous peoples’ right of self-
determination. This right has been repeatedly applied by UN human rights bodies to Indigenous peoples
in Canada™ and elsewhere. Canada has an affirmative international obligation to “promote the realization
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of the right of self-determination, and ... respect that right, in conformity with the provisions of the
Charter of the United Nations™.>

This core right is of central relevance in interpreting the nature and scope of Indigenous peoples’ rights in
section 35 of the Constitution Act, 1982. As Special Rapporteur Anaya has underlined: “The right of self-
determination is a foundational right, without which indigenous peoples’ human rights, both collective
and individual, cannot be fully enjoyed.”*

* Root causes affecting trust and reconciliation not addressed. The Eyford Report highlights three
main themes: building trust, fostering inclusion and advancing reconciliation. However, the root causes
affecting these themes are not identified. The government continues to undermine Indigenous peoples’
rights and devalues the UN Declaration. Federal and provincial governments oppose Aboriginal rights to
lands and resources in virtually every court case. As exemplified in William v. British Columbia, the
governments of Canada, British Columbia, Alberta and Saskatchewan have vigorously opposed assertions
of Aboriginal title except for, perhaps, small spots. The Report does correctly describe the regulatory
process for Northern Gateway Pipeline as “adversarial proceedings damaging relations between the

Crown and industry on one hand, and Aboriginal communities on the other”.”’

* UN Declaration devalued. The Report presents the positions of the Canadian government on the
Declaration, without providing a balanced analysis. For example: “UNDRIP is an aspirational document
... Canada has stated that UNDRIP does not change Canadian law or represent customary international
law.” Such characterization of the Declaration is erroneous and the positions are contradicted by other
government statements.”® To conclude that the Declaration is merely aspirational is a political position
and is inconsistent with Canadian and international law.”

* Importance of international standards on business and human rights. Save for devaluing the UN
Declaration, the Eyford Report makes no reference to international standards. The “Guiding Principles on
Business and Human Rights” have been endorsed by consensus by the UN Human Rights Council.*’
Principle 12 of these Guiding Principles makes clear: “The responsibility of business enterprises to
respect human rights refers to internationally recognized human rights”. In the Indigenous context, this
includes the UN Declaration.

The Human Rights Council has emphasized: “transnational corporations and other business enterprises
have a responsibility to respect human rights, irrespective of where they conduct their business”.®! In the
UN Global Compact’s “Business Guide” on the UN Declaration,” it is provided that free, prior and
informed consent should be obtained “whenever there is an impact on indigenous peoples’ substantive
rights”.

* State duty to protect Indigenous rights. In the context of resource development, the “State duty to
protect against third party abuse is grounded in international human rights law”.®® This duty “applies to all
recognized rights that private parties are capable of impairing, and to all types of business enterprises.”®*
The Eyford Report makes no reference to this duty.

* Principled framework vital to consultation process. The Crown’s duty to consult can only be
fulfilled if there is a principled framework that is consistent with s. 35 and the honour of the Crown that in
turn requires “due diligence”.®® Such a framework must include full and fair consideration of Indigenous
peoples’ human rights that may be affected by the proposed Project. The Eyford Report only recommends
“principled and informed dialogue about resource development”. (p. 42)
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* Environmental sustainability essential. As affirmed in the Eyford Report, Indigenous representatives
emphasized: “environmental sustainability and prevention of significant environmental harm are
necessary conditions for their support” (p. 3). Yet the Report only recommends: “Where federal
jurisdiction is engaged, Canada should ... encourage sustainable development” (p. 51). “Encourage” falls
well below current domestic and international standards.

In the Federal Sustainable Development Act. “The Government of Canada ... acknowledges the need to
integrate environmental, economic and social factors in the making of all decisions by government.”* In
The future we want, Canada and other Heads of State recognized the “importance of the United Nations
Declaration on the Rights of Indigenous Peoples in the context of global, regional, national and
subnational implementation of sustainable development strategies.”®’

* Environmental information must be fair — not misleading. In order to ensure meaningful
consultations with Aboriginal peoples, the Crown must provide “all necessary information in a timely
way”.® In regard to the draft 2013-2016 Federal Sustainable Development Strategies, the Commissioner
of the Environment and Sustainable Development has cautioned the federal government against
“misleading the reader” and avoiding “distortions of information™ in its progress reports.®” It was
recommended: “Environment Canada should ensure that future progress reports are fair and balanced,
presenting progress to date and the remaining challenges”.”’ The Eyford Report emphasized the
importance of trust and environmental sustainability in the Indigenous context of resource development.
However, it failed to mention that such key elements are undermined if federal information on sustainable
development strategies is misleading or inaccurate.

Conclusion: Reconciliation and Indigenous peoples’ human rights

Indigenous peoples’ rights are not a barrier to economic development. The rights of Indigenous peoples as
protected in domestic and international law provide a principled, unbiased framework to ensure that
development which does take place will be carried out sustainably and will benefit Indigenous peoples,
rather than compounding the injustices they have experienced.

Governments in Canada must engage with and uphold the rights of Indigenous peoples, or violate the rule
of law. Upholding these rights will mean that some projects promoted by powerful interests will be
rejected. In regard to Aboriginal peoples, the Eyford Report urges Canada to “take decisive steps to build
trust ..., to foster their inclusion into the economy and to advance the reconciliation of Aboriginal and
non-Aboriginal people in Canadian society.” We already know from Canada’s history that trust,
inclusion, and reconciliation are not advanced by denying or minimizing the status and rights of
Indigenous peoples. What is required instead is the fullest possible recognition and realization of the
human rights of all.
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