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Thank you for the opportunity to address the implementation of the UN Declaration on the Rights of
Indigenous Peoples in a human rights context. This approach is crucial, as some States — including
Canada and the United States — refuse to acknowledge that Indigenous peoples’ collective rights are
human rights1 and are addressed as such in international and regional human rights systems.

In light of the normative and legal® significance of the UN Declaration, it is imperative to carefully
analyze all provisions. No provision should be examined in isolation. Each provision should be
interpreted in the context of the whole Declaration as well as other international human rights law.

This statement focuses on Indigenous peoples’ right to self-determination and the right to free, prior
and informed consent (FPIC), as well as the role of the Declaration in the context of resource
development. In addition, we wish to bring to your attention the substandard approaches being taken
by the Canadian government in regard to resource development in western Canada. Such approaches
set negative precedents for all other regions in Canada.

Self-determination and FPIC

The first preambular paragraph of the UN Declaration affirms: "Guided by the purposes and
principles of the Charter of the United Nations”. These "purposes and principles" include the
principle of “equal rights and self-determination of peoples”.* This is reflected in the provisions of
the Declaration® and provides further guidance for their interpretation.

The right of Indigenous peoples to self-determination is a prerequisite to the enjoyment of all other
human rights.” It is “a foundational right, without which indigenous peoples’ human rights, both
collective and individual, cannot be fully enjoyed.”®

The right of self-determination includes "consent".” This underlines that FPIC is not limited to those
provisions in the Declaration that explicitly include the term. A consensual element is found in
diverse articles® that require States to take measures “in conjunction with” Indigenous peoples. The
phrase "in conjunction with" means "together with".” This suggests that the "consent" of Indigenous
peoples is required, since the State cannot act alone.'®
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We also wish to emphasize that the right to give or withhold "consent" is not synonymous with
“veto”. The term "veto" may imply an absolute right to block a proposed development regardless of
the facts and law in any given case. In contrast, Indigenous consent in international and Canadian law
is neither arbitrary nor absolute, but responds to the rights at stake and the potential for harm. The
Supreme Court of Canada ruled that - at the high end of the consultation spectrum — the Crown’s duty
to consult would require the "'full consent of [the] aboriginal nation ..." on very serious issues"."’

UN Declaration and resource development

FPIC of Indigenous peoples should not be viewed as an impediment to States or business enterprises.
Indigenous peoples' consent constitutes part of our human rights, including our right to development.
Respect for such human rights is essential for State and corporate good governance. As Special
Rapporteur James Anaya has emphasized:

The Declaration and various other international sources of authority, along with
practical considerations, lead to a general rule that extractive activities should
not take place within the territories of indigenous peoples without their free, prior
and informed consent.'?

The UN Declaration has an essential role in the context of resource development. The “Guiding
Principles on Business and Human Rights” affirm that business enterprises have a responsibility to
respect ‘internationally recognized human rights”."> The commentary in the Guiding Principles
emphasizes that consideration be given to UN instruments that have elaborated on the rights of
Indigenous peoples. This clearly includes the UN Declaration, especially since “overwhelming

support by the UN General Assembly leads to an expectation of maximum compliance”."

Prior to considering consultation and consent, it is important to first identify the nature and scope of
Indigenous peoples' rights that may be affected by a proposed development.'> Such rights would
include, inter alia: self-determination, including self-government; subsistence; lands, territories and
resources; development, including determining Indigenous peoples’ own priorities; safe and healthy
environment; health and well-being; culture; and right to an effective remedy.16

Western Canada resource development — flawed approach

In regard to resource development in western Canada, the federal government's overall approach to
consultation is highly questionable. It makes little sense for the National Energy Board (NEB) to
examine the environmental effects on Indigenous peoples' rights, if the government does not first
consult on what rights are being affected. For example, in regard to the proposed Northern Gateway
Pipeline, the real and potential impacts on Aboriginal title'’ may differ from those on specific
rights.'® Yet such distinctions were not made by either Northern Gateway or the National Energy
Board’s Joint Review Panel (JRP), since neither had such a mandate."

During the Panel’s hearings, the Canadian government confirmed that, once the Panel had released its
Report, the government would engage in consultations. In particular, it would “afford to all the
groups an opportunity to make their views known about whether the impacts on their rights are
accurately characterized ... and ... find out from groups whether there are any outstanding issues.
The government also said that “participant funding would be available to Aboriginal groups ... for
carrying out such consultation” and that “it would then take into consideration these outstanding
concerns before making any final decisions on the project”.
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Following the release of the Joint Review Panel’s Report, the government failed to carry out the
required consultations. In March 2014, Indigenous organizations in British Columbia, in
collaboration with other Indigenous and human rights organizations, submitted to the Canadian
government an elaboration of Indigenous rights and concerns relating to proposed development in
western Canada.”’ Although a written response was requested, no response has been received. Nor
has there been any indication that the government of Canada will fully and fairly fulfill its
constitutional and international human rights obligations prior to making a decision on the proposed
Northern Gateway Pipeline.

Recommendations

1. THAT the Permanent Forum reiterate its recommendation that States fully utilize the UN
Declaration on the Rights of Indigenous Peoples as a framework for justice and
reconciliation.

2. THAT in relation to Indigenous peoples, the Permanent Forum call on States to fully
“promote the realization of the right of self-determination ... and ... respect that right, in
conformity with the provisions of the Charter of the United Nations”** and the principle of
“equal rights and self-determination of peoples”.

3. THAT the Permanent Forum affirm that the right and principle of “free, prior and informed
consent” (FPIC) is not limited to those provisions in the Declaration that explicitly include
this term, and that a consensual element is found in diverse articles that require States to take
measures “in conjunction with” Indigenous peoples.

4. THAT in the context of resource development, the Permanent Forum urge both States and
business enterprises to exercise due diligence in ensuring that the human rights of Indigenous
peoples are fully recognized and safeguarded, including their right to FPIC.

5. THAT the Permanent Forum underline the importance of enabling Indigenous peoples to first
identify the nature and scope of their rights that may be affected by a proposed development,
as well as related State obligations, prior to carrying out collaborative processes with them
relating to consultation, consent and other related actions.

6. THAT the Permanent Forum undertake a study on the relationship between Indigenous

peoples’ human rights and resource projects with a focus on energy, including oil, gas, coal
and hydro. Such a study would build on the Forum’s existing work on mining and land rights.
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