Reconciliation and Federal Comprehensive Claims Policy

For meaningful reconciliation to occur, the following elements need to be incorporated in
reforming the federal comprehensive claims policy: judicial principles relevant to reconciliation;
respect for human rights, including the UN Declaration on the Rights of Indigenous Peoples;
accommodation of climate change concerns; and cessation by Canada of undermining
Indigenous Peoples’ rights in international forums. Additional elements include: effective
safeguards against unjust federal government actions and fulfillment of its duty to protect; and
incorporating international standards developed for business and human rights.
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Reconciliation and Fede ral Comprehensive Claims Policy

Introduction

At the 4 December 2014 meeting in Gatineau, Q uébec between members of the Coalition on the
UN Declaration on the Rights of Indigenous Peoples and the Ministerial Special Representative
Douglas Eyford, an invitation was extended to provide further reflections on reconciliation.

In Black's Law Dictionary, 9th ed., “reconciliation” is defined as: "Restoration of harmony
between persons or things that had been in conflict”. With regard to Indigenous Peoples, such
harmony cannot be achieved within a colonial framework.! Rather, it must take place ina
contemporary context that respects human rights, including the UN Declaration on the Rights of
Indigenous Peoples.?

According to Canada’s highest court, the Crown has “not only a moral duty, but a legal duty to
negotiate in good faith to resolve land claims ... The governing ethos is not one of competing
interests but of reconciliation.” Reconciliation is about “healing relationships, building trust, and
working out differences”.* It is about redress® and respecting the human rights ofall.
Reconciliation means a genuine commitment to change, to honestly engage in re-conceptualizing
relationships to create a future of peace, justice and renewed hope.

Harmonious and cooperative relations between Aboriginal Peoples and the Crown is a crucial
element in achieving reconciliation. The UN Declaration emphasizes, inter alia, the following
two aspects that are relevant to federal comprehensive claims policy (CCP):

... treaties, agreements and other constructive arrangements, and the relationship they
represent, are the basis for a strengthened partnership between indigenous peoples and
States®

... the recognition of the rights of indigenous peoples in this Declaration will enhance
harmonious and cooperative relations between the State and indigenous peoples, based on
principles of justice, democracy, respect for human rights, non-discrimination and good
faith.’

The federal Aboriginal Affairs minister described Canada’s endorsement of the Declaration:
“The November 12, 2010, endorsement of the United Nations Declaration on the Rights of
Indigenous Peoples reinforces our government's commitment to reconciliation and strengthening
our relationship with Aboriginal peoples in Canada.”®

Regretfully, the federal government has repeatedly acted to undermine this human rights
instrument. The government has generally failed to consult and cooperate with Indigenous
Peoples in diverse matters that relate to federal comprehensive claims policy, especially when
such issues are addressed in international forums. Such actions are inconsistent with the honour
of the Crown and genuine reconciliation.



A reformed federal comprehensive claims policy can only achieve success if the actions of the
government — both within and outside such policy — are consistently principled and supportive of
Indigenous Peoples’ rights and well-being. Inregard to the “impeded progress with the treaty
negotiation and claims processes”, former Special Rapporteur on the rights of indigenous
peoples James Anaya concluded: “the Government should take a less adversarial, position-based
approach than the one in which it typically seeks the most restrictive interpretation of aboriginal
and treaty rights possible.”®

The “goal of reconciliation that has been cited by the Government and indigenous peoples alike
requires ziomore generous and flexible approach that seeks to identify and create common
ground.”

I Judicial Principles Relevant to Reconciliation

In regard to the constitutional principle of reconciliation, the Supreme Court of Canada has
identified, inter alia:

1. Reconciliation flows from Crown’s duty to act honourably. Reconciliation is “a
process flowing from rights guaranteed by s. 35(1) of the Constitution Act, 1982. This
process of reconciliation flows from the Crown's duty of honourable dealing toward
Aboriginal peoples™.** In Aboriginal law, “the honour of the Crown goes back to the Royal
Proclamation of 1763.”*2

2. Duty to consult and accommodate grounded in honour of the Crown. The
government's duty to consult with Aboriginal peoples and accommodate their interests is
grounded in the honour of the Crown. The honour of the Crown is always at stake in its
dealings with Aboriginal peoples.*® The historical roots of the principle of the honour of the
Crown suggest that it must be understood generously in order to reflect the underlying
realities from which it stems. **

3. Duty to consult and accommodate part of reconciliation process. The duty to consult
and accommaodate is part ofa process of fair dealing and reconciliation that begins with the
assertion of sovereignty and continues beyond formal claims resolution. Reconciliation is not
a final legal remedy in the usual sense. Rather, it is a process flowing from rights guaranteed
by s. 35(1) of the Constitution Act, 1982.1°

4. Aboriginal rights must be recognized and respected. In reconciling claims protected
by s. 35 of the Constitution Act, 1982, the honour of the Crown requires that these rights be
determined, recognized and respected. This, in turn, requires the Crown, acting honourably,
to participate in processes of negotiation. *°

5. Need to reconcile pre-existing and assumed sovereignties. The purpose of s. 35(1) of
the Constitution Act, 1982 is to facilitate the ultimate reconciliation of prior Aboriginal
occupation with de facto Crown sovereignty.!’ Treaties serve to reconcile pre-existing



Aboriginal sovereignty with assumed Crown sovereignty, and to define Aboriginal rights
guaranteed by's. 35.18

6. Resolution of land claims and rights must reflect their substance. It is in the broader
public interest that land claims and rights issues be resolved ina way that reflects the
substance of the matter. Only thus can the project of reconciliation this Court spoke of in
Delgamuukw be achieved.*® It is through negotiated settlements, with good faith and give and
take on all sides, reinforced by the judgments of this Court, that reconciliation will be
achieved.?

7. Extinguishment of rights incompatible with Constitution and reconciliation. Section
35 of the Constitution Act, 1982 constitutionally protected all Aboriginal rights that had not
been extinguished prior to April 17, 1982.% Prior to 1982, Canada's constitutional framework
included the Royal Proclamation (1763). The equitable principles in the Proclamation have
applied throughout Canada since its creation?? and preclude extinguishment.

8. Limited federal and provincial gove rnment powers to diminish Aboriginal or treaty
rights. Neither level of government is permitted to legislate ina way that results ina
meaningful diminution of an Aboriginal or treaty right, unless such an infringement is
justified in the broader public interest and is consistent with the Crown’s fiduciary duty owed
to the Aboriginal group. The result is to protect Aboriginal and treaty rights while also
allowing the reconciliation of Aboriginal interests with those of the broader society. %>

9. Infringement of Aboriginal rights requires justification. The Supreme Court has ruled
that the best way to achieve reconciliation is to demand the justification of any government
regulation that infringes upon or denies Aboriginal rights.?* The Crown must demonstrate
that: (1) it complied with its procedural duty to consult with the rights holder and
accommodate the right to an appropriate extent at the stage when infringement was
contemplated; (2) the infringement is backed by a compelling and substantial legislative
objective in the public interest; and (3) the benefit to the public is proportionate to any
adverse effect on the Aboriginal interest. >

10. Broader public goal must further reconciliation. The process of reconciling
Aboriginal interests with the broader interests of society as a whole is the raison d’étre of the
principle of justification. To constitute a compelling and substantial objective, the broader
public goal asserted by the government must further the goal of reconciliation, having regard
to both the Aboriginal interest and the broader public objective.?®

11. Future generations cannot be deprived of benefit of the land. Inregard to Aboriginal
title, s. 35 of the Constitution Act, 1982 permits incursions on it only with the consent of the
Aboriginal group or if they are justified by a compelling and substantial public purpose and
are not inconsistent with the Crown’s fiduciary duty to the Aboriginal group.?’ Incursions on
Aboriginal title cannot be justified if they would substantially deprive future generations of
the benefit of the land.?



12. Crown’s fiduciary duty essential re justification and reconciliation. Crown’s
fiduciary duty infuses an obligation of proportionality into the justification process. Implicit
in the Crown’s fiduciary duty to the Aboriginal group is the requirement that the incursion is
necessary to achieve the government’s goal (rational connection); that the government go no
further than necessary to achieve it (minimal impairment); and that the benefits that may be
expected to flow from that goal are not outweighed by adverse effects on the Aboriginal
interest (proportionality of impact).2®

13. Modem treaties and reconciliation. Modern treaties attempt to further the objective of
reconciliation not only by addressing grievances over the land claims but by creating the
legal basis to foster a positive long-term relationship between Aboriginal and non-Aboriginal
communities.® Treaty making is an important stage in the long process of reconciliation, but
it is only a stage.*!

1. UN Declaration as an Instrume nt of Justice and Reconciliation

The UN Declaration can be seen as a blueprint for reconciliation, affirming and elaborating on
Indigenous Peoples’ inherent rights, which throughout history have not been respected. *? It does
not create new rights.*® As concluded by former Special Rapporteur on the rights of indigenous
peoples, James Anaya: “[The Declaration] represents an authoritative common understanding, at
the global level, of the minimum content of the rights of indigenous peoples, upon a foundation
of various sources of international human rights law.”>*

Globally, the UN Declaration is recognized as an instrument of justice and reconciliation. The
Canadian Association of Statutory Human Rights Agencies (CASHRA) has called on “all levels
of government across Canada to implement the UN Declaration on the Rights of Indigenous
Peoples. ... ‘Implementing the standards in the Declaration would foster stronger relationships
with First Nations, Métis and Inuit peoples and promote Reconciliation across Canada,” says
Barbara Hall, Chairperson of CASHRA.°

The government of Norway affirms: “The Declaration contextualizes all existing human rights
for Indigenous Peoples and provides therefore the natural frame of reference for work and debate

relating to the promotion of indigenous peoples rights”.®

Inachieving enhanced self-government in Greenland in June 2009, the Premier of Greenland
declared, “this new development in Greenland and in the relationship between Denmark and
Greenland should be seen as a de facto implementation of the Declaration and, in this regard,

hopefully an inspiration to others™.%’

In New Zealand, the Court of Appeal relied in part on the UN Declaration in determining a case
relating to the Indigenous Peoples’ customary laws. 3 Also, the Waitangi Tribunal Report 2011
emphasized: “{UN]DRIP represents the most important statement of indigenous rights ever
formulated.” »The Waitangi Tribunal Report 2014 concluded: “UNDRIP carries significant
normative weight affirming basic human rights standards that all States are expected to comply
with at the international, regional and national level.”*



The government of Australia confirmed: “All legislation proposals in Australia are scrutinised by
a parliamentary committee to ensure their consistency with human rights, and the Declaration is
considered in this context.”*! In 2014, the Aboriginal and Torres Strait Islander Social Justice
Commissioner recommended that the government of Australia “engage with the National
Implementation Strategy to give effect to the United Nations Declaration on the Rights of
Indigenous Peoples.”

In July 2014, the government of Germany stressed: “Human rights are a guiding principle for
German development policy. This is laid down in our binding human rights strategy from
2011. Indigenous Peoples' Rights are explicitly integrated with reference to UNDRIP.”*3

In Belize, the Supreme Court of Belize relied on the UN Declaration and other aspects of
international and domestic law in upholding the land and resource rights of the Maya people.**

In Bolivia, the Declaration was adopted at the national level as Law No. 3760 of 7 November
2007 and parts were incorporated into the new Constitution promulgated on 7 February 2009.
Bolivia emphasized that it “has elevated the obligation to respect the rights of indigenous peoples
to constitutional status, thereby becoming the first country in the world to implement this
international instrument”.*°

As affirmed ina 2011 report: “In line with its endorsement of the Declaration on the Rights of
Indigenous Peoples, the Republic of the Congo has put in place a series of initiatives, the primary
one being its new Law No. 5-2011 on the Promotion and protection of the rights of indigenous

peoples”.#®

In May 2008, over 100 scholars and legal experts in Canada signed an Open Letter affirming:
“The Declaration provides a principled framework that promotes a vision of justice and
reconciliation. ... it is consistent with the Canadian Constitution and Charter and is profoundly
important for fulfilling their promise. Government claims to the contrary do a grave disservice
to the cause of human rights and to the promotion of harmonious and cooperative relations. ”*’

In the Outcome Document of the 2014 World Conference on Indigenous Peoples, Canada and
other States agreed by consensus: “We commit ourselves to taking, in consultation and
cooperation with indigenous peoples, appropriate measures at the national level, including
legislative, policy and administrative measures, to achieve the ends of the Declaration”.*® In this
same Outcome Document, States also committed themselves “to cooperating with indigenous

peoples ... to develop and implement national action plans, strategies or other measures”*° in
regard to the Declaration.

UN Secretary-General Ban Ki-moon underlined in 2008: “The Declaration is a visionary step
towards addressing the human rights of indigenous peoples. ... The result of more than two
decades of negotiations, it provides a momentous opportunity for States and indigenous peoples
to strengthen their relationships, promote reconciliation and ensure that the past is not repeated. *°

The High Commissioner for Human Rights emphasized in 2009: “My Office is committed to be
a frontline advocate of universal acceptance and implementation of the Declaration ... Indeed,
these rights [of indigenous peoples] are, and will remain, a priority area for OHCHR.**



In May 2008, the UN Permanent Forum on Indigenous Issues affirmed that the Declaration “will
be its legal framework™ and will therefore ensure that the Declaration is integrated in all aspects
of its work.>2

The Inter-Agency Sug)fort Group on Indigenous Issues (IASG), representing thirty-one UN
specialized agencies,”” has emphasized that the adoption of the Declaration “constitutes a crucial
opportunity ... according to Article 42 of the Declaration, to promote respect for and full
application of its provisions and follow-up its effectiveness.”* The IASG pledged “to advance
the spirit and letter of the Declaration within our agencies’ mandates and to ensure that the
Declaration becomes a living document throughout our work.”

In the Americas, the Inter-American Court of Human Rights relied in part onthe UN Declaration
in determining unanimously that the Saramaka people have “the right to give or withhold their
free, informed and prior consent, with regards to development or investment projects that may
affect their territory”.>®

The European Union confirmed in2012: “The EU has a longstanding engagement towards
indigenous peoples which is anchored in the context of the United Nations Declaration on the
Rights of Indigenous Peoples. ... Indigenous peoples” rights, as defined in the UN Declaration,
forman integral part of all these aspects of the EU’s human rights policy.”>®

Former Special Rapporteur James Anaya has underscored: “even though the Declaration itself is
not legally binding in the same way that a treaty is, the Declaration reflects legal commitments
that are related to the [UN] Charter, other treaty commitments and customary international law.
The Declaration builds upon the general human rights obligations of States under the Charter and
is grounded in fundamental human rights principles such as non-discrimination, self-
determination and cultural integrity”.>” Anaya added: “the significance of the Declaration is
not to be diminished byassertions of its technical status as a resolution that in itself has
a non-legally binding character. The Special Rapporteur reiterates that implementation of the
Declaration should be regarded as political, moral and, yes, legal imperative without
qualification.”®

In Brownlie's Principles of Public International Law, the UN Declaration is highlighted as an
important “law-making” resolution: “Even when resolutions are framed as general principles,
they can provide a basis for the progressive development of the law and, if substantially
unanimous, for the speedy consolidation of customary rules. Examples of important 'law- making'
resolutions include ... the Rio Declaration on Environment and Development; and the UN
Declaration on the Rights of Indigenous Peoples”.>

I1l.  Comprehensive Claims Policy Must Accommodate Climate Change Concerns

In the 2009 Report of the Office of the United Nations High Commissioner for Human Rights on
the relationship between climate change and human rights, it is highlighted: “The United
Nations Declaration on the Rights of Indigenous Peoples sets out several rights and principles of
relevance to threats posed by climate change.”® The Report concluded: “International human



rights law complements the United Nations Framework Convention on Climate Change by
underlining that international cooperation is not only expedient but also a human rights
obligation and that its central objective is the realization of human rights. %!

Reconciliation is not possible if the CCP fails to effectively consider and accommodate
Indigenous concerns relating to climate change.®? Some climate change impacts are predicted to
be irreversible®® and would significantly affect present and future generations. Foreseeable
threats must not be ignored or exacerbated through federal action or inaction. The costs of
climate change to the poor or vulnerable have been severely underestimated.®* As indicated by
the UN Development Programme:

Climate change is a fundamental threat to sustainable development and the fight against
poverty. It has the potential to stall and even reverse human development through its
impacts on key development sectors and activities, including agriculture and food
production, water, ecosystems and other natural resources, disaster risk management and
health. Climate change may exacerbate extreme weather events, increasing the risk of
high-impact disasters. Communities that are already subjected to impacts from climate
change may experience an acceleration and/or intensification of impacts due to Project
activities that do not integrate and anticipate climate change risks.®®

Increased focus is urgently required on mitigation of climate change since “reducing greenhouse
gas emissions is vital to reducing the rate and magnitude of climate change”.®® The federal
government cannot continue to favour adaptation measures — which are to date inadequate®’ — at
the expense of mitigation. Neither the existing CCP nor the “Interim Policy” explicitly address
rising adaptation costs.®® Indigenous Peoples with existing or future treaties could face severe
impoverishment. Moreover, Indigenous Peoples may face destruction of culture or intensified
assimilation. ®°

In a one-sided’® 2014 government report, “The Cross-Canada Benefits of the Oil and Gas
Industry”,”* there is no mention of “mitigation” or “adaptation”. The federal government
undermines its credibility when it endorses exaggerated or absurd conclusions such as “the
development of the oil and gas industry generates various environmental benefits, including
improved air quality, water quality, and reforestation™ and the "planet is today much greener

because of fossil fuels."”?

In another 2014 government report, Canada in a Changing Climate: Sector Perspectives on
Impacts and Adaptation, it is acknowledged: “entitlements to harvest traditional species to meet
food, societal and cultural needs of Aboriginal groups scattered from the Yukon to the eastern
Arctic are key elements of modern-day treaties with the Government of Canada”.”® The report
cautions: “As climate-induced changes to freshwater and marine ecosystems are likely to alter
yields and species composition outside of their historic range ..., traditional subsistence fisheries
harvested at fixed locations or times would appear to be highly vulnerable, with relatively little
adaptive scope to maintain customary harvest in cases where the subject species are severely
reduced or eliminated by future climate change.”’* Thus, existing and future treaty rights in
modern treaties negotiated under the CCP may be severely jeopardized, despite any
constitutional protections.




If “certainty” is a common objective in a revised CCP, Indigenous Peoples must have concrete
legal commitments from the federal government to effectively address climate change. These
would include redressing Indigenous rights and lands, territories and resources impaired by
climate change; engaging in collaborative measures with Indigenous Peoples relating to climate
change; fulfilling ongoing obligations to mitigate climate change; and ensuring Indigenous
Peoples’ right to access to justice and to effective legal remedies.

In August 2014, the Special Rapporteur on the right to food underscored: “Climate change,
sustainable resource management and food security are now widely considered among the most
complex, interdependent and urgent global policy challenges. ... Individuals and communities
already in vulnerable situations and at risk of discrimination due to geography, poverty, gender,
age, indigenous or minority status and disability are often disproportionately affected.”

The UN Permanent Forumon Indigenous Issues recognized in 2008 that “climate change is an
urgent and immediate threat to human rights, health, sustainable development, food sovereignty,

and peace and security”.’®

V. Canada Must Cease Unde rmining Indigenous Peoples’ Rights at International Level

The effect of Crown actions on Indigenous Peoples’ status and rights is highly relevant to the
CCP and the goal of reconciliation, regardless of whether such actions take place domestically or
in international forums. In practice, both domestically and internationally, Canada’s approach to
reconciliation is not informed by legal principles articulated by the courts.

Nothing in Tsilhgot 'in Nation’" and other Supreme Court decisions suggest that the Crown’s
duty to consult and accommodate solely applies within Canada. Increasingly, Indigenous rights
and related State obligations are being addressed at the international level. Canada cannot evade
its constitutional duties, simply because it is participating in standard-setting or negotiating
treaties in international forums. In the Declaration of the High-level Meeting of the General
Assembly on the Rule of Law at the National and International Levels, Canada and other States
agreed by consensus that:

... the rule of law applies to all States equally, and to international organizations,
including the United Nations and its principal organs, and that respect for and promotion
of the rule of law and justice should guide all of their activities and accord predictability
and legitimacy to their actions.’®

In its 2013 consensus resolution on The rule of law at the national and international levels, the
UN General Assembly stressed the “importance of adherence to the rule of law at the national
level”” and reaffirmed the “imperative of upholding and promoting the rule of law at the
international level in accordance with the principles of the Charter of the United Nations™.%% All
UN Member States are legally bound to uphold at all times the purposes and principles of the
Charter of the United Nations,®* which include “promoting and encouraging respect for human
rights ... for all without distinction ...”.%2



Canada cannot unilaterally take positions that undermine Indigenous Peoples’ constitutional
status and rights when participating in international forums addressing such issues as
biodiversity, food security, sustainable and equitable development and climate change.
international forums, the federal government has refused to consult Indigenous Peoples on their
rights, including the UN Declaration since 2006. Examples have already been provided in the
Coalition’s November 2014 Joint Submission to the Ministerial Special Representative.®*

83 In

The government does not generally fund Indigenous Peoples to participate at international
meetings.®> This serves to marginalize or exclude Indigenous Peoples, while Canada prejudices
their human rights. In New Zealand, the Waitangi Tribunal has determined:

In order to meet its Treaty obligations, the Crown needs to be guided by two
considerations: first, it should be generous in its support of Maori seeking to sustain an
independent voice in international forums where their opinion is sought; and, secondly,
that the policies around any funding should be transparent. We recommend that the
Crown adopt a set policy, following negotiation with Maori interests, for funding
independent Maori engagement in international forums. ®®

The UN General Assembly has repeatedly affirmed by consensus that “human rights, the rule of
law and democracy are interlinked and mutually reinforcing and that they belong to the universal
and indivisible core values and principles of the United Nations.”®" It has also affirmed by
consensus that “democracy, development and respect for humanrights ... are interdependent and
mutually reinforcing”.8® Any revised CCP that is geared to reconciliation must provide a
principled framework, respecting core principles and values of the Canadian and international
legal systems.

In contrast to the Canadian government, the New Zealand government has confirmed that it has a
duty to not only consult Indigenous Peoples on international issues but also safeguard their
interests. As the Waitangi Tribunal has affirmed: “In exercising its [international]
responsibilities, the Crown already accepts that it must consult Maori where necessary and
protect their interests.”®® The Tribunal added: “It follows that there is a need for forums to
identify those interests and to ensure robust discussions as to what New Zealand’s position
should be at the international level when they are affected.

The Waitangi Tribunal also emphasized that “there may be occasions where the Maori interest is
so great that the Crown should not move without Maori agreement.”* The Tribunal confirmed,
“New Zealand speaks with one voice in international affairs, and that voice is the Crown’s. ...
the Crown’s right ofkawanatanga [governance] is gualified by its guarantee of active protection
of Maori interests, and of Maori authority (tino rangatiratanga) over their own affairs. These
findings do not mean that Maori cannot have an independent voice on the world stage, where
their affairs are very much at stake.”®? Inregard to Indigenous participation at the international
level, the Tribunal added: “... the Crown already accepts that Maori can and should have a voice
at this level. There is nothing novel or threatening about it. Various UN bodies and international
agencies have long welcomed participation from indigenous peoples, seeking their direct input
on matters of relevance to them.®3”
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V. Need for Effective Protections Against Unjust Fede ral Actions

Indigenous Peoples negotiating treaties in comprehensive claims processes can no longer assume
that environmental and other protections that have existed for decades in federal laws will
continue. Nor can it be assumed that the federal government will effectively address growing
threats arising from climate change. Federal oversight over such matters is being diminished, so
as to evade federal responsibilities.

Thus, Indigenous Peoples in treaty negotiations will need to incorporate protections relating to
endangered and threatened species; fisheries; biodiversity; ensuring environmental, cultural, food
and territorial security;®* ports and marine areas; and related Indigenous governance and
participatory rights as well as ongoing federal obligations.

Repeated use of omnibus bills evades effective consultations with Indigenous Peoples.
Harmonious and cooperative Crown-Indigenous relations are being undermined. “Certainty” for
present and future generations is severely diminished. Genuine reconciliation is rendered
illusory. The broader political and legal framework for any revised CCP is being severely
compromised.

Bill C-38,% adopted June 2012, included 70 different bills. This "budget” bill, inter alia:
empowers the government to approve projects, even if they have been refused approval by the
National Energy Board; enables the government to significantly limit the time period for
environmental assessments; reduces fisheries protection; significantly lowers the number of
projects that will be assessed for environmental, social and economic impacts; restricts public
participation in environmental assessments; and reduces the number and types of projects that
will be subjected to environmental assessment. °® This was followed by the adoption of Bill C-
45,%" which amended 60 different pieces of existing legislation.

Together, the two Bills total about 900 pages. The legislative processes allowed for virtually no
amendments, impairing the integrity of Parliament.®® Many aspects of these omnibus bills have
real and potential impacts on Indigenous Peoples' rights and interests. Genuine consultation and
accommodation, as well as Crown-Aboriginal cooperation, were absent. Canada's highest court
has highlighted that “the best remedy is one that will encourage and allow Parliament to consult
with and listen to the opinions of Aboriginal people affected by it."*® Aside from what duty
Parliament may have prior to passing legislation, the government has a duty to consult —

includ 1@9 consent — when contemplating measures that potentially affect Aboriginal or treaty
rights.

On October 23, 2014, the federal government introduced yet another omnibus bill that is over
475 pages in length and amends over 50 laws and regulations. Clearly another “abuse of
process”. 1% Bill C-43, whose short title is Economic Action Plan 2014 Act, No. 2, received royal
assent on December 16, 2014.1%% As described by West Coast Environmental Law (WCEL), the
Bill included amendments to the Canada Marine Act'® that, “would pose a serious threat to legal
protection fromand public oversight of environmental threats from activities that occur in ports,
like coal storage and LNG facilities.”*%*
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Former Special Rapporteur James Anaya concluded in his 2014 report on Canada: “New laws,
policies and programmes that affect indigenous peoples should be developed in consultation and
true partnership with them. The federal and provincial/territorial governments should not push
forward with laws, policies or programmes where significant opposition by indigenous
governments and leadership still exists. 1%

Historical inequities should not be exacerbated through the adoption of omnibus bills, based on
“assumed Crown sovereignty”.%® Rather, “cooperative federalism” inclusive of Indigenous
Peoples is consistent with Canada’s Constitution.*® Independent Expert on the promotion ofa
democratic and equitable international order, Alfred-Maurice de Zayas, has emphasized: “There
are many open accounts worldwide that should be settled —peacefully —through good-faith
negotiation with indigenous peoples, whose inalienable rights have not been extinguished

through lapse of time or through the racist and factually inapplicable doctrine of discovery?.1%8

A revised CCP should ensure that the doctrine of discovery is formally renounced and its
consequences considered in treaty negotiations. In 2013, the AANDC minister declared “there is
no place in Canada for the Doctrine of Discovery - it plays no part in our relationship with
Aboriginal peoples in Canada.”'% Yet the federal government has failed to explain on what legal
basis it can claim “assumed Crown sovereignty” over Indigenous peoples’ lands, territories and
resources. Such “assumed sovereignty” must be reconciled with “pre-existing Aboriginal
sovereignty”, especially in light of ongoing abuses of power by the Crown.

It is essential that the federal government act consistently with its constitutional and international
“duty to protect” the rights of Indigenous Peoples. In Tsilhgot in Nation, the Supreme Court of
Canada ruled in regard to section 35 of the Constitution Act, 1982: “The result is to protect
Aboriginal and treaty rights while also allowing the reconciliation of Aboriginal interests with
those of the broader society.”**° In Manitoba Metis Federation Inc. v. Canada (Attorney
General), the Court clarified: “In Aboriginal law, the honour of the Crown goes back to the
Royal Proclamation of 1763, which made reference to ‘the several Nations or Tribes of Indians,
with whom We are connected, and who live under our Protection’”.*** The Court added: “The
Constitution is the supreme law of our country, and it demands that courts be empowered to
protect its substance and uphold its promises.”**? Such promises include the protection of
Aboriginal Peoples’ rights in section 35.113

In international law, “States have an obligation to protect human rights, including the right to
nondiscrimination. This obligation requires the State and all of its bodies to prevent the violation
of any individual’s or group’s rights by any State or non-State actor.”*'* As affirmed by the UN
Expert Mechanism on the Rights of Indigenous Peoples, “States have a duty to protect against
corporate violations of the human rights of indigenous peoples, especially in view of their
vulnerability.”*®

As indicated the 2009 Report of the Special Representative of the Secretary-General on the issue
of human rights and transnational corporations and other business enterprises: “The State duty
to protect against third party abuse is grounded in international human rights law. ... [T]reaties
commit States parties to refrain from violating the enumerated rights of persons within their
territory and/or jurisdiction. ... Guidance from international human rights bodies suggests that
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the State duty to protect applies to all recognized rights that private parties are capable of
impairing, and to all types of business enterprises.***®

In regard to the right to access to justice and to effective remedies, the UN Declaration affirms:
“Indigenous peoples have the right to access to and prompt decision through just and fair
procedures for the resolution of conflicts and disputes with States or other parties, as well as to
effective remedies for all infringements of their individual and collective rights.”**” Such other
parties would include, inter alia, business enterprises.

In assessing Canada’s duty to protect the rights of Indigenous Peoples, it is important to
emphasize their right of self-determination. Canada has an affirmative obligation to “promote the
realization of the right of self-determination ... and ... respect that right, in conformity with the
provisions of the Charter of the United Nations”.*'® Former Special Rapporteur James Anaya has
underlined: “The right of self-determination is a foundational right, without which indigenous
peoples’ human rights, both collective and individual, cannot be fully enjoyed. ***°

As affirmed in the interim report of the Independent Expert on the promotion of a democratic
and equitable international order, Alfred-Maurice de Zayas, “universal realization of self-
determination is a fundamental condition for the effective guarantee and observance of human
rights.”*2% The Independent Expert added:

More than an outcome, self-determination should be seen as a process subject to revision
and adjustment, and its outcome must correspond to the free and voluntary choice of the
peoples concerned, within a framework of human rights protection and non-
discrimination. Self-determination cannot be understood as a one-time choice, nor does it
extinguish with lapse of time ... Like the rights to life, freedomand identity, it is too
fundamental to be waived.'?!

VI. Reconciling Business and Human Rights in the Indigenous Context

The discussion of comprehensive claims and reconciliation must include examination of resource
development and the engagement of businesses. Many of the actions taken by the federal
government are motivated by its bias in favour of such development. Yet Canada does not live
up to international human rights standards relating to business enterprises. A revised CCP should
require the federal government to respect, protect and fulfill its own legal obligations and
commitments.

In the 2014 “Indigenous Rights Risk Report” issued by First Peoples Worldwide, Inc., it is
concluded: “...poor governance is bad for business. Governments that disregard their
commitments to UNDRIP (often with the justification that they are obstacles to development)
actually propagate volatile business environments that threaten the viability of investments in
their countries.”?? The Report adds:

Although governments maintain that their commitments to UNDRIP are aspirational and
nonbinding, Indigenous Peoples are successfully using the document to influence
domestic laws and court rulings, and stop unwanted projects from moving forward. Not



13

only will this yield more lawsuits against companies that violate FPIC, it also renders
them increasingly liable for retroactive damages from past abuses of Indigenous Peoples'
rights. 23

In this context, it is beneficial to underline the following ruling by the Supreme Court of Canada
in Tsilhqot ’in Nation:

... if the Crown begins a project without consent prior to Aboriginal title being
established, it may be required to cancel the project upon establishment of the title if
continuation of the project would be unjustifiably infringing. Similarly, if legislation was
validly enacted before title was established, such legislation may be rendered inapplicable
going forward to the extent that it unjustifiably infringes Aboriginal title. 12*

The "Guiding Principles on Business and Human Rights: Implementing the United Nations
'Protect, Respect and Remedy’ Framework"2° was endorsed by consensus in 2011 by the UN
Human Rights Council.*?® Principle 1 of these Guiding Principles provides: “States must protect
against human rights abuse within their territory and/or jurisdiction by third parties, including
business enterprises.”*?” Inregard to abuses by private actors, “States may breach their
international human rights law obligations where such abuse can be attributed to them, or where
they fail1 Ztg take appropriate steps to prevent, investigate, punish and redress private actors’
abuse.”

Principle 11 of the Guiding Principles provides: “Business enterprises should respect human
rights. This means that they should avoid infringing on the human rights of others and should
address adverse human rights impacts with which they are involved.”*?° This responsibility
“exists independently of States’ abilities and/or willingness to fulfil their own human rights
obligations, and does not diminish those obligations. And it exists over and above compliance
with national laws and regulations protecting human rights.”*3°

Principle 12 of the Guiding Principles stipulates: “The responsibility of business enterprises to
respect human rights refers to internationally recognized human rights”.**! Depending on
circumstances, business enterprises may need to consider additional standards. For example,
“United Nations instruments have elaborated further on the rights of indigenous peoples”. 132

Such instruments include the UN Declaration on the Rights of Indigenous Peoples.

In 2013 the UN Global Compact issued an in-depth Business Reference Guide on the UN
Declaration.**® This Guide “secks to elaborate on ways business can engage respectfully and
positively with indigenous peoples within the context of the UN Declaration, while recognizing
that indigenous peoples have a unique and important place in the global community.”*** The
Guide underscores: “Indigenous peoples are entitled to all human rights established under
international law.”*3°

The Business Reference Guide indicates: “Two fundamental elements of indigenous peoples’
rights, on which the ability to exercise and enjoy a number of other rights rest, are the right to
self-determination ... and free, prior and informed consent ... which, among other things,
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require that business fully and meaningfully engage indigenous peoples with the objective to
obtain their consent for business activities that will affect them or their rights.”*®

The Business Reference Guide affirms: “Indigenous peoples have the right to self-determination
(including in relation to development), autonomy, and to maintain their distinct political, legal,
economic, social and cultural institutions. ... These rights give indigenous peoples control over
their own lives and their futures, and their community’s place in the world, free from outside
coercion.”*3’

In the report of the 2014 General Assembly report of the Working Group on the issue of human
rights and transnational corporations and other business enterprises, business enterprises are
encouraged: “To clarify that national action plans, or any other measures which a State may
initiate, are independent fromand cannot reduce the global standard of conduct expected of any
business enterprise to respect internationally recognized human rights.”*®

The European Investment Bank’s Environmental and Social Principles and Standards provide:
“Where the customary rights to land and resources of indigenous peoples are affected by a
project, the Bank requires the promoter to prepare an acceptable Indigenous Peoples
Development Plan. The plan must reflect the principles of the UN Declaration on the Rights of
Indigenous Peoples, including free, prior and informed consent to any relocation.”**°

The UN Development Programme (UNDP) has indicated in its Social and Environmental
Standards: “UNDP will not participate in a Project that violates the human rights of indigenous
peoples as affirmed by Applicable Law and the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP). UNDP will ensure that social and environmental assessments for
Projects involving indigenous peoples include an assessment of their substantive rights, as
affirmed in Applicable Law.**

Conclusions

In order to achieve genuine reconciliation between the Crown and Indigenous Peoples, reforms
of the CCP must fully consider and integrate contemporary international human rights standards,
including the UN Declaration on the Rights of Indigenous Peoples.

Modern treaties that arise froma reformed CCP must remain relevant to, and ensure the well-
being of, present and future generations. This would include effective mitigation and adaptation
strategies and measures relating to climate change. A commitment to reconciliation is a
commitment to a principled and sustained relationship focused on ensuring the security and well-
being of Indigenous Peoples, as distinct self-determining peoples.

Reconciliation is an ongoing process that requires effective and ongoing Crown-Indigenous
Peoples cooperation. Cooperative federalism must include federal, provincial and Aboriginal
governments. Current actions by the federal government to undermine Indigenous Peoples’
status and rights in international forums must be terminated. Such adversarial practices are
incompatible with Canadian constitutional and international law and are inconsistent with
upholding the honour of the Crown, good governance and reconciliation.
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Sustainable and equitable development in or affecting Indigenous Peoples’ lands, territories and
resources can best be attained in close collaboration with the Peoples concerned, respecting the
right and principle of free, prior and informed consent. Current federal government approaches
to gain unjust advantage over Indigenous Peoples through omnibus bills and other unilateral
actions are not working.

Existing and emerging international standards in regard to business and human rights far exceed
current practices of the government of Canada. Reconciliation in the context of any future CCP
urgently requires significant and fundamental change. The international community has
repeatedly reaffirmed that “human rights, the rule of law and democracy are interlinked and
mutually reinforcing”.**! It is long overdue that these core principles are fully applied in federal
government actions relating to Indigenous Peoples.
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