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Paul Joffe General Comment:  

 

In their article relating to Bill C-262 and the United Nations Declaration on the Rights of 

Indigenous Peoples
2
 (“UN Declaration” or “UNDRIP”), Isaac and Hoekstra commit a 

number of errors and omissions. Such shortcomings, considered together, result in an 

article that should not be relied upon. 

 

There are many examples in their article that demonstrate the need for caution. It is 

important to carefully look for substance and substantiation for the two authors’ 

positions. Examples of erroneous and other substandard analysis include the following: 

 

i) Challenging whether Indigenous peoples’ rights constitute human rights. As 

discussed further below, Isaac and Hoekstra erroneously seek to deny that Indigenous 

peoples’ rights constitute human rights. The rights of Indigenous peoples and individuals 

have been addressed within the international human rights system for over 35 years.
3
 The 

Office of the UN High Commissioner for Human Rights includes the UN Declaration in 

the list of “universal human rights instruments” on its website.
4
  

 

The two authors show a serious lack of understanding of international human rights law 

and its application in Canada. International human rights instruments are generally 

drafted in a broad manner in order to take into account a wide range of circumstances – 

both existing and unforeseen.
5
 Such instruments may be used to interpret Canadian law. 

To a significant degree, Canadian courts rely on a wide range of international human 

rights instruments. For example, the Universal Declaration of Human Rights
6
 – which 

was also drafted in broad terms – has been “cited by Canadian courts in literally hundreds 

of cases”.
7
  

 

ii) Providing legal interpretations on specific provisions without taking into account 

other essential provisions in the same instrument. It is problematic when legal 

professionals analyze provisions in legal instruments, without taking into account 

relevant interpretive provisions in the same text. For example, article 46(3)
8
 includes one 

of the most comprehensive balancing provisions in any international human rights 
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instrument. It is inexcusable that the authors would seek to describe the UN Declaration 

in extreme terms, yet fail to take into account this essential general provision.  

 

iii) Discussing reconciliation in the absence of the TRC Calls to Action.  Isaac and 

Hoekstra purport to be concerned about “reconciliation”. Yet they fail to take into 

account or even mention the 94 Calls to Action of the Truth and Reconciliation 

Commission of Canada (TRC). Implementation of the UN Declaration is inseparably 

linked to the TRC Calls to Action. TRC Call to Action 43 calls upon “federal, provincial, 

territorial, and municipal governments to fully adopt and implement” UNDRIP as “the 

framework for reconciliation”. By opposing Bill C-262 which explicitly relies upon the 

TRC Calls to Action, the two authors are discounting the TRC Calls to Action. 

 

iv) Failing to address colonialism. Isaac and Hoekstra fail to take into account ongoing 

colonialism that continues to severely undermine Indigenous peoples and their human 

rights. This further skews the authors’ overall analysis. In contrast, MP Romeo Saganash 

has taken an important step in addressing colonialism, providing a legislative framework 

for implementing the UN Declaration and advancing reconciliation through Bill C-262. 

 

v) Failing to inform the reader that the UN Declaration has been reaffirmed by 

consensus by the UN General Assembly eight times
9
. On December 16, 2010, the 

United States was the last State in the world to remove its objection and endorse the UN 

Declaration. Since that date, no State in the world formally objects to the UN 

Declaration. Isaac and Hoekstra fail to disclose or are unaware of such crucial 

information in their article. The repeated reaffirmations by the General Assembly by 

consensus serve to strengthen the legal status of the UN Declaration and underscore its 

significance. 

 

vi) Failing to take into account that the former Conservative federal government 

endorsed the UN Declaration on November 12, 2010. As described later in this 

commentary, the authors fail to discuss Canada’s reversal of position and support for this 

international human rights instrument. At that time, Canada stated: “We are now 

confident that Canada can interpret the principles expressed in the Declaration in a 

manner that is consistent with our Constitution and legal framework.”
10

 Perhaps, by 

omitting Canada’s endorsement, the authors felt they could more easily claim: [the UN 

Declaration] “was not negotiated or drafted to be a comprehensive, implementable, legal 

regime, and as such, in the Canadian context and the context of Bill C-262, it is 

inconsistent, deficient, and a potential hindrance to reconciliation.” 

 

vii) Assuming that Indigenous peoples’ right to give or withhold “consent” 

originates from the UN Declaration. Throughout their analysis, Isaac and Hoekstra 

make a significant error in focussing on the UN Declaration as if it were the source of 

“free, prior and informed consent”. In international law, "free, prior and informed 

consent" is an essential standard that is an integral element of the right of self-

determination – a right that the authors fail to even mention. 
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As underlined by the UN Expert Mechanism on the Rights of Indigenous Peoples, "the 

right to free, prior and informed consent is embedded in the right to self-determination. ... 

[FPIC] … is an integral element of that right."
11

  Self-determining peoples have a 

“right to choose”,
12

 which necessarily entails a consensual element.  Former Special 

Rapporteur James Anaya has underscored: “The right of self-determination is a 

foundational right, without which indigenous peoples’ human rights, both collective and 

individual, cannot be fully enjoyed.”
13

 

 

As enshrined in the International Covenant on Civil and Political Rights and 

International Covenant on Economic, Social and Cultural Rights, Canada has affirmative 

obligations to “promote the realization of the right of self-determination, and … respect 

that right, in conformity with the provisions of the Charter of the United Nations.”
14

 This 

right of self-determination in the two Covenants has been repeatedly applied to 

Indigenous peoples globally by the UN Human Rights Committee
15

 and the Committee 

on Economic, Social and Cultural Rights.
16

 

 

In 1996, Canada affirmed at the United Nations that Canada is “legally and morally 

committed” to apply the right of self-determination to Indigenous peoples without 

discrimination: 

  

[The right of self-determination] ... is fundamental to the international 

community, and its inclusion in the UN Charter, and in the International 

Covenant on Civil and Political Rights, and the International Covenant on 

Economic, Social and Cultural Rights bears witness to the important role that it 

plays in the protection of human rights of all peoples. ... Canada is therefore 

legally and morally committed to the observance and protection of this right. 

We recognize that this right applies equally to all collectivities, indigenous and 

non-indigenous, which qualify as peoples under international law.
17

 

  

FPIC is also highlighted in The United Nations Declaration on the Rights of Indigenous 

Peoples: A Manual for National Human Rights Institutions: “indigenous peoples have the 

right to determine their own economic, social and cultural development and to manage, 

for their own benefit, their own natural resources. The duties to consult with indigenous 

peoples and to obtain their free, prior and informed consent are crucial elements of the 

right to self-determination.”
18

 

 

The right of Indigenous peoples to self-determination is closely associated with peace 

and harmonious and cooperative relations, which are important themes in the UN 

Declaration.
19

 UN Independent Expert on the promotion of a democratic and equitable 

international order, Alfred-Maurice de Zayas, affirms: “The modern perspective on self-

determination focuses on its function as a means to promote peace.”
20

 

 

Erica-Irene Daes, one of the five international experts in the UN Working Group who 

helped craft the original text of the UN Declaration, has underlined the merits of the right 

of self-determination: “For different peoples to be able to live together peacefully, 

without exploitation or domination … they must continually renegotiate the terms of their 
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relationships. There are too many tragic examples … where a failure to attain self-

determination as part of a living, growing relationship between peoples has resulted in 

oppression and violence.”
21

 

 

Similarly, Jean-Louis Roy has emphasized that “the right of indigenous peoples to self-

determination … does not represent a threat to peace. It is a condition of peace. It 

amounts to a sine qua non of justice for indigenous peoples and of the recognition of their 

rights.”
22

 In Canada, Indigenous peoples have entered into treaties of peace and 

friendship with the Crown. However, these treaties have not been honoured and the 

principles of cooperation and interdependence have been virtually ignored. 

 

The last preambular paragraph of the UN Declaration makes clear that it is proclaimed by 

the UN General Assembly as “a standard of achievement to be pursued in a spirit of 

partnership and mutual respect”. A nation-to-nation relationship with Indigenous peoples 

requires no less. 

 

As described in my Commentary, the opinions expressed by Isaac and Hoekstra are a 

minority viewpoint and are inconsistent with Canadian and international law. In addition, 

it is worth noting that in an Open Letter in May 2008, more than 100 legal scholars and 

experts expressed their support for the UN Declaration: 

 

The Declaration provides a principled framework that promotes a vision of 

justice and reconciliation.  In our considered opinion, it is consistent with the 

Canadian Constitution and Charter and is profoundly important for fulfilling 

their promise. Government claims to the contrary do a grave disservice to the 

cause of human rights and to the promotion of harmonious and cooperative 

relations.
23

 

 

 

 

Quotes from Isaac & Hoekstra article 

On December 5, 2017, Member of Parliament Romeo Saganash proposed that Bill C-262 be read 

a second time and referred to a committee. Bill C-262, An Act to ensure that the laws of Canada 

are in harmony with the United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP), is a private members bill, now supported by the Liberal government and the NDP, 

promoting the full adoption of UNDRIP into Canadian law. 

Mechanics of Bill C-262 

Bill C-262 is a reaction to the growing chorus of support for the implementation of UNDRIP 

within Canada. Though the mechanics of Bill C-262 are simple in design, that simplicity is 

problematic. UNDRIP is a blunt instrument, developed in an international setting, that is not 

reflective of Canada’s world-leading legal protections for Indigenous rights; Canada is the only 

nation with an established system for limiting unilateral state action against Indigenous peoples. 

By simply adopting UNDRIP in its entirety into the Canadian context, Bill C-262 misconstrues 
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Canada’s existing and sophisticated Indigenous rights regime and, by adding new uncertainties, 

risks hindering the pursuit of reconciliation. 

Joffe Comment:  
It is misleading for Isaac and Hoekstra to state “UNDRIP is a blunt instrument, 

developed in an international setting, that is not reflective of Canada’s world-leading 

legal protections for Indigenous rights”. The UN Declaration is the longest discussed and 

negotiated human rights instrument in the history of the United Nations.
24

 For more than 

20 years, Canada was actively involved offering its concerns and revisions to the 

evolving text.
25

 

 

Further, Aboriginal rights affirmed in section 35 of the Constitution Act, 1982 are subject 

to progressive interpretation.
26

 This is consistent with the “living tree” doctrine
27

 that 

applies to Canada’s Constitution. As decided by Canada’s highest Court: “Once enacted, 

its provisions cannot easily be repealed or amended. It must, therefore, be capable of 

growth and development over time to meet new social, political and historical realities 

often unimagined by its framers.”
28

  

 

The UN Declaration constitutes such a “new social, political and historical” reality – a 

consensus human rights instrument that elaborates on the rights of Indigenous peoples 

globally. As the Supreme Court indicated in Reference re Same-Sex Marriage: “A large 

and liberal, or progressive, interpretation ensures the continued relevance and, indeed, 

legitimacy of Canada's constituting document.”
29

 

 

The authors inaccurately declare that “Canada is the only nation … limiting unilateral 

state action against Indigenous peoples.” While often inadequate, remedies against 

unilateral state actions can be obtained in domestic courts in other regions of the world.
30

 

I am not aware of any country in the world – including Canada – that adequately 

safeguards Indigenous peoples from human rights abuses. A few countries, such as 

Ecuador
31

 and Bolivia
32

, include international instruments such as the UN Declaration 

and elaborate Indigenous rights protections in their national constitutions.  

 

Greenland achieved significantly enhanced self-government in June 2009.
33

 As described 

by the Inuit Premier of Greenland, “this new development in Greenland and in the 

relationship between Denmark and Greenland should be seen as a de facto 

implementation of the [UN] Declaration”.
34

 

 

Isaac and Hoekstra are also incorrect to conclude that Bill C-262 would “adopt” UNDRIP 

in its entirety. Section 3 of the Bill affirms the UN Declaration as a universal 

international human rights instrument with application in Canadian law.
35

 Having 

“application” in federal laws is not the same as “adopting” the UN Declaration “in its 

entirety” in Canadian law.
36

 

 

The two authors provide no persuasive evidence that their suggestion that applying the 

UN Declaration – a universal human rights instrument applying to over 370 million 

Indigenous people around the world – would add “new uncertainties” that risk “hindering 
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pursuit of reconciliation”. Such views run directly counter to TRC Call to Action 43. 

Furthermore, in February 2018, the Canadian Human Rights Tribunal emphasized that 

“[o]f particular significance especially in this case is the United Nations Declaration on 

the Rights of Indigenous Peoples … [which] outlines the individual and 

collective rights of Indigenous peoples”.
37

 

 

In 2016, in Catholic Children's Aid Society of Hamilton v. G.H., the Ontario Court of 

Justice relied on the federal Crown’s statements that “a cornerstone of its commitment to 

achieving reconciliation … was the establishment of the … Truth and Reconciliation 

Commission” and that Canada endorsed the UN Declaration and fully supported it 

“without qualification”.
38

 The Court concluded that all such developments “form an 

important contextual backdrop for the analysis of the equality guarantee in section 15 

of the [Canadian] Charter”.
39

 

 

 

 

Isaac & Hoekstra 

Uncertain Preamble Language 

The preamble to Bill C-262 sets out the overall intention and objectives of the Bill. While the 

preamble refers repeatedly to UNDRIP, only one reference is made to section 35 of the 

Constitution Act, 1982 (s. 35), which is the constitutional source of Canada’s protection of 

Aboriginal and treaty rights. No explanation is provided in the Bill on how the adoption of 

UNDRIP in the Canadian context will co-exist, modify, or alter existing Canadian law. The 

objective of Bill C-262 is similarly unclear, being first phrased as enshrining “the principles” of 

UNDRIP in Canadian law, and later describing a process of legislative, policy and administrative 

measures “to achieve the ends” of UNDRIP. There are no expressly stated “principles” within 

UNDRIP and the “ends” of UNDRIP are also unclear. 

Joffe Comment:  
Reference to the Constitution Act, 1982 is in the operative provisions of the Bill and not 

in the preamble. 

It is ludicrous to suggest that Bill C-262 should have explained “how the adoption of 

UNDRIP in the Canadian context will co-exist, modify, or alter existing Canadian law.” 

First, the Bill “applies” the UN Declaration – it does not “adopt” it. Also, any effect on 

the interpretation of Canada’s Constitution and laws will depend on the facts and law in 

any given case. Such a contextual
40

 approach is fundamental to the interpretation of 

Canadian law.  

The term “principles” refers to the minimum “standards”, which is the term used in 

article 43 of the UN Declaration. The Minister of Justice and Attorney General of 

Canada has used both terms synonymously.
41

 However, the term “standards” is 

preferable. 
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The term “ends” is generally used in article 38 of the UN Declaration. According to 

Black’s Dictionary, “end” refers to an “object, goal or purpose”, which fits the meaning 

in article 38. 

 

Article 38 provides: “States, in consultation and cooperation with indigenous peoples, 

shall take the appropriate measures, including legislative measures, to achieve the ends of 

this Declaration.” This is the minimum standard for cooperation between States and 

Indigenous peoples.  

 

Article 38 includes many strands. It is flexible in that it includes a range of cooperative 

measures, including legislative measures. Thus, the UN Declaration serves to bring the 

larger human rights understandings, mechanisms and approaches into a domestic setting 

to make the international and domestic more seamless. 

 

As indicated by the Supreme Court of Canada: “Cooperation is the animating force. 

The federalism principle upon which Canada's constitutional framework rests demands 

nothing less.”
42

 As underlined by the Royal Commission on Aboriginal Peoples: 

“[Section 35 of the Constitution Act, 1982] … provides the basis for recognizing 

Aboriginal governments as constituting one of three orders of government in 

Canada ...”
43

 

 

 

Isaac & Hoekstra  

Extinguishment of Aboriginal and Treaty Rights 

Subsection 2(1) of Bill C-262 states that the proposed Act does not “diminish or extinguish 

existing aboriginal or treaty rights” under s. 35. The phrasing is peculiar given that it appears to 

under-represent the substantial protections granted through s. 35 to Aboriginal and treaty rights 

in Canada, under which the Crown no longer has the ability to unilaterally extinguish Aboriginal 

and treaty rights. 

Joffe Comment:  

The above phrase does not under-represent s. 35. Rather, the provision is a “for greater 

certainty” clause consistent with what is in article 45 of the UN Declaration and 

international human rights law.
44

 Forms of extinguishment are still occurring in the 

federal comprehensive land claims process.
45

 

 

 

 

Isaac & Hoekstra 

Defining “Indigenous” 

By referring to Indigenous rights within the context of UNDRIP, and Aboriginal and treaty rights 

within the context of s. 35, section 2(1) of Bill C-262 creates a larger uncertainty: is UNDRIP 

intended to apply to peoples other than the “aboriginal peoples of Canada” currently covered by 

s. 35? As recently noted in our publication in the Supreme Court Law Review,
1
 the Supreme 
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Court of Canada (SCC) suggested in its 2016 decision of Daniels v Canada
2
 that the term 

“Indigenous” may apply to peoples who do not hold s. 35 rights.  In this context it is unclear 

whether UNDRIP is intended to apply to those Indigenous peoples holding s. 35 rights in Canada 

and non-s. 35 rights-bearing Indigenous peoples. 

Joffe Comment: 

It would be inappropriate for the UN Declaration to determine who are “Indigenous” in 

every State. Since there are over 370 million Indigenous people in more than 70 

countries, it is not possible or advisable to have a single definition as to who is 

“Indigenous” or who is a “people”.
46

  

 

As affirmed in the two international human rights Covenants and by the government of 

Canada, Indigenous peoples have the right of self-determination. However, it is up to the 

rights-holders to determine how they wish to organize themselves
47

 and engage in such 

key issues as decolonization, nation-building, governance, and citizenship/membership. 

 

 

 

Isaac & Hoekstra 
Discretion and Nuance 

Section 3 of Bill C-262 states that UNDRIP is affirmed as an “international human rights 

instrument with application in Canadian law.” This statement is followed by section 4 which 

obliges Canada to “take all measures necessary” to ensure its laws are consistent with UNDRIP. 

The standard of “all measures necessary” is broad and lacks the flexibility to abrogate or 

derogate from UNDRIP where direct application is impractical, illogical, or otherwise 

incompatible with Canada’s constitutionally protected Indigenous rights regime. 

Joffe Comment: 

It is incorrect to suggest that Canada cannot take all measures necessary to ensure its laws 

are consistent with UNDRIP. In fact, the Trudeau government has established a Working 

Group of Ministers to “to help ensure the Crown is meeting its constitutional obligations 

with respect to Aboriginal and treaty rights; adhering to international human rights 

standards, including the United Nations Declaration … and supporting the 

implementation of the [TRC’s] Calls to Action.”
48

 

 

Further, Isaac and Hoekstra are repeating an error originally found in Isaac’s book 

Aboriginal Law, 5
th

 ed.
49

 This is the failure to interpret specific provisions in the UN 

Declaration in the context of the whole instrument. In article 46(3), the UN Declaration 

includes one of the most comprehensive balancing provisions in any international human 

rights instrument: 

 

The provisions set forth in this Declaration shall be interpreted in 

accordance with the principles of justice, democracy, respect for 

human rights, equality, non-discrimination, good governance and 

good faith. 
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These are core principles in both the Canadian and international legal system. They are 

also the principles that have been denied Indigenous peoples throughout history. These 

basic principles in article 46(3) and in the 18
th

 preambular paragraph
50

 of the UN 

Declaration were originally crafted in Geneva by representatives of Indigenous peoples 

from Canada together with officials of the government of Canada.
51

 Other State 

governments were then lobbied by Canada and Indigenous representatives to support this 

balanced approach.  

 

In their criticism of Bill C-262 and the UN Declaration, Isaac and Hoekstra have failed to 

apply basic rules of interpretation. Instead of interpreting specific provisions in the 

context of the whole Declaration, the two authors appear to engage in an overall strategy 

to undermine Bill C-262 and the UN Declaration as extreme to its core.
52

 

 

In view of such strategies, it is instructive to also examine Tom Isaac’s analysis in his 

book Aboriginal Law.
53

 At page 63, Isaac seeks to minimize the significance of the vote 

on the UN Declaration at the General Assembly in September 2007, when the vote was 

144 States in favour, 4 against and 11 abstaining: 

 

Of those 88 states with Indigenous peoples 42 (less than half) voted in favour. 11 

states abstained and 16 were absent for the vote.  Further, many of the states that 

voted in favour of UNDRIP placed conditions or caveats on their vote, similar 

to what Canada did when it ultimately endorsed UNDRIP. In 2016, Canada 

removed its objector status to UNDRIP and stated it would adhere to UNDRIP 

in a manner consistent with Canadian law. 

 

However, as indicated in the Rules of Procedure of the General Assembly, the phrase 

“members present and voting” means members casting an affirmative or negative vote.
54

 

Members which abstain from voting are considered as not voting.
55

 In other words, votes 

in the General Assembly are not given significance based on whether Indigenous people 

are living in each member State that approved a resolution. In addition, those States that 

abstain are considered as not voting. The vote was 144 in favour and 4 against – and that 

was a major victory for Indigenous peoples. 

 

Even among States with Indigenous peoples, Isaac failed to correctly add up the numbers. 

57 States with Indigenous peoples voted in favour of the UN Declaration and only 4 

voted against. Contrary to Isaac’s calculations, a clear majority voted in favour. Isaac’s 

method of focusing solely on votes among States with Indigenous peoples runs counter to 

how votes are calculated in the UN General Assembly. 

 

Isaac adds that many of the States voting in favour placed “conditions or caveats” on 

their vote. This is also inaccurate. None of the affirmative votes can be subject to specific 

conditions or caveats. Otherwise, the General Assembly would not be able to function – 

especially if the 193 States all had different variations in their affirmative positions! If 

States wished to object, they would have had to vote “no”. 
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It is also erroneous for Isaac to state in his book that: “In 2016, Canada removed its 

objector status to UNDRIP”. Canada endorsed the UN Declaration on November 12, 

2010. Although Canada had concerns, those were not objections. Moreover, the 

Conservative government clearly stated at the time: “We are now confident that Canada 

can interpret the principles expressed in the Declaration in a manner that is consistent 

with our Constitution and legal framework.”
56

  

 

It is difficult to comprehend why Isaac would devote space in his book to inaccurately 

and unjustly seek to diminish the status of the UN Declaration with such specious 

arguments. As indicated on the Thomson-Reuter website, the 5
th

 edition of Isaac’s book 

was published in mid-October 2016.
57

 Isaac should have known that, prior to the end of 

December 2015, the UN Declaration had already been reaffirmed three times by 

consensus by the General Assembly. 

 

It is a grave injustice to Indigenous peoples and to his readers that Isaac’s book is 

spreading such false and incomplete information. As illustrated below, the book includes 

other serious errors. 

 

In Aboriginal Law, 5
th

 edition, Isaac includes the following public statement from then 

Minister of Aboriginal Affairs and Northern Development Chuck Strahl: 

 

In Canada, you are balancing individual rights versus collective rights, and 

[UNDRIP] has none of that.  ...  By signing on, you default to this document by 

saying that the only rights in play here are the rights of First Nations. And, of 

course, in Canada, that's inconsistent with our Constitution ....
58

 

 

Isaac failed to verify this extreme and erroneous statement by a quick search for the term 

“individual” in the UN Declaration. Contrary to the Minister’s statement, seventeen 

provisions in the Declaration address individual rights. These are: preambular paragraphs 

4 and 22 and articles 1, 2, 6, 7, 8, 9, 14, 17, 21, 22, 24, 33, 40, 44 and 46. 

 

 

 

Isaac & Hoekstra 

Uncertain “Objectives” 

[In Bill C-262], Section 5 requires that Canada must implement an action plan to achieve the 

“objectives” of UNDRIP. A search through UNDRIP reveals no description of “objectives.” 

Instead, UNDRIP provides 24 preambular statements and 46 articles, most of which are broadly 

phrased and none of which are referred to as “objectives” or “principles” (the word used in the 

preamble to Bill C-262). 

Joffe Comment:  

The relevant “objectives” in each case are based on applying the relevant provisions of 

the Declaration – which may well differ depending on the facts and law in each case. Art. 

38 refers to the “ends” of the Declaration, which is the same or similar to “objectives”. 
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Isaac & Hoekstra 

Uncertain Results 

Bill C-262 does not state what the actual intended outcome of the adoption of UNDRIP will be 

and how it will compare with those protections already existing under s. 35. Generally, it appears 

that the Bill is intended to expand the protection of Indigenous rights in Canada, however the 

specific intended outcomes, and the benchmarks used to determine whether implementation is 

successful, are not disclosed. As a consequence, Bill C-262 offers a “wait and see” approach to 

determining what the actual consequences of the Bill may be. Such an approach appears 

inconsistent with the basic expectations of government in a democratic society.  It also risks 

creating substantial uncertainty regarding the vast amount of existing law in Canada dealing with 

Aboriginal and treaty rights. 

Joffe Comment:  

First, as previously indicated, Bill C-262 does not “adopt” the UN Declaration. The Bill 

affirms UNDRIP’s application to federal law. Second, Isaac and Hoekstra are fabricating 

a problem that does not exist. Canadian courts, especially the Supreme Court of Canada, 

will not generally issue rulings without a contextual analysis taking into account the facts 

and law in each case. It is outrageous to expect to know now the outcome of every 

situation without any applicable facts and laws. This is certainly not the “basic 

expectations of government in a democratic society”. Isaac’s statement is clearly 

inconsistent with the Supreme Court of Canada’s ruling in Sparrow v. The Queen, which 

calls for a contextual approach: 

 

We wish to emphasize the importance of context and a case-by-case approach 

to s. 35(1).  Given the generality of the text of the constitutional provision, and 

especially in light of the complexities of aboriginal history, society and rights, the 

contours of a justificatory standard must be defined in the specific factual 

context of each case.
59

 

 

Human rights instruments, such as the UN Declaration, are generally drafted in broad 

terms so as to accommodate a wide range of circumstances both foreseen and unforeseen. 

Should any human rights dispute arise, a “contextual analysis” would take place based on 

the particular facts and law in a specific situation. This is the just approach that is 

generally accepted in both international
60

 and domestic
61

 law. 

 

 

Isaac & Hoekstra 

The drafting challenges within Bill C-262, noted above, are symptomatic of a larger issue: 

incorporating a deliberately general document (designed to address realities for Indigenous 

peoples throughout the world) into the sophisticated Canadian Indigenous rights regime using a 

broadly drafted and simplistic legislative tool. 
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Joffe Comment:  

It is wholly appropriate to have broadly worded international human rights instrument to 

apply in diverse countries in different regions of the world. To suggest otherwise is 

misinformed. The same approach occurs in regard to the application of international 

human rights instruments to rights and related State obligations in the Canadian Charter 

of Rights and Freedoms.  

 

In Health Services and Support – Facilities Subsector Bargaining Assn. v. British 

Columbia, the Supreme Court of Canada ruled: 

 

... the Charter, as a living document, grows with society and speaks to the 

current situations and needs of Canadians. Thus Canada's current international 

law commitments and the current state of international thought on human rights 

provide a persuasive source for interpreting the scope of the Charter.
62

 

 

Section 35(1) of the Constitution Act, 1982 is also drafted in general terms: “The existing 

aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized 

and affirmed.” This has not prevented courts from interpreting its contents and 

significance. 

 

Yet the same type of flawed argument used by Isaac in his book Aboriginal Law in order 

to discredit free, prior and informed consent (FPIC), where an absolutist interpretation is 

erroneously suggested: 

 

The concept of FPIC contained in UNDRIP is also problematic in 

the Canadian legal context because it does not refer to any sort of 

balancing mechanism, unlike s. 35, to account for the rights of 

others, possibly suggesting that Aboriginal rights should always 

be interpreted to prevail over rights of other affected 

individual or groups.
63

 

 

It appears that Isaac did not read the whole text of the UN Declaration or else he would 

have applied article 46(3) – one of the most comprehensive balancing provisions in any 

international human rights instrument. Isaac is also incorrect in claiming that s. 35 

includes a “balancing mechanism” to account for the rights of others.
64

 That role has been 

assumed by Canadian courts.  

 

In order to discredit FPIC in his book, Isaac committed another serious error. Isaac claims 

that FPIC in the UN Declaration is less “flexible” and “narrower in scope” than what is 

in article 16 (relocation) of the Indigenous and Tribal Peoples Convention, 1989.
65

 

However, article 35 of this Convention provides that application of its provisions “shall 

not adversely affect rights and benefits of the peoples concerned pursuant to other … 

international instruments”. Such instruments would include the UN Declaration.
66

 Thus, 

in interpreting article 16 of the Convention in isolation, Isaac adopted an erroneous 

approach that falsely inflated its meaning and effect. 
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Once again, author Thomas Isaac did not read the whole instrument. Especially in 

relation to issues relating to consent, this ILO Convention cannot be interpreted in 

isolation from the UN Declaration and other international instruments. As emphasized by 

the ILO: “Differences in legal status of UNDRIP and Convention No. 169 should play no 

role in the practical work of the ILO and other international agencies to promote the 

human rights of indigenous peoples … The provisions of Convention No. 169 and the 

Declaration are compatible and mutually reinforcing.”
67

 

 

As affirmed in the 7
th

 preambular paragraph of the UN Declaration, the rights in the UN 

Declaration are “inherent” or pre-existing. No new rights are created in this human rights 

instrument. Moreover, Canada has international obligations relating to “consent”. To cite 

just one example,
68

 the Committee on Economic, Social and Cultural Rights has affirmed: 

 

In relation to Indigenous peoples, the following “minimum core obligation” of 

States Parties is “applicable with immediate effect”:   

… 

States parties should obtain their free and informed prior consent when the 

preservation of their cultural resources, especially those associated with their 

way of life and cultural expression, are at risk.
69

 

 

Canada ratified this International Covenant in May 1976. Thus, for over forty years, 

Canada has failed to meet its international obligations relating to consent. 

 

 

Isaac & Hoekstra 

UNDRIP into Canadian Law: The Need for a Nuanced Approach 

The creation of UNDRIP, and the embrace of the principles therein, has been a critical 

international step forward for the recognition and protection of the rights of Indigenous peoples 

globally. In this context, UNDRIP provides an important benchmark in a world which has too 

often harmed, mistreated, and exploited Indigenous peoples. 

While UNDRIP reflects critical elements of Indigenous rights through a lens of human rights, it 

was designed as a global benchmark and guide, rather than a specific legal instrument to be 

directly implemented as law. The fact that UNDRIP is a declaration and not a convention makes 

this clear. Conventions are binding agreements intended to be a reflection of international law 

and to be incorporated into national laws.  Declarations, in contrast, are statements of generally 

agreed-upon standards which are not themselves legally binding. UNDRIP was not negotiated or 

drafted to be a comprehensive, implementable, legal regime, and as such, in the Canadian 

context and the context of Bill C-262, it is inconsistent, deficient, and a potential hindrance to 

reconciliation. 

Joffe Comment:  

Isaac and Hoekstra are inaccurate to suggest that the UN Declaration is being “directly 

implemented as law”. The authors are again confusing wholesale “adoption” of the UN 
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Declaration into Canadian law with “application”. In any event, a contextual analysis 

would be undertaken by the courts. 

It is incorrect for the authors to state that the UN Declaration was “not negotiated or 

drafted to be a comprehensive, implementable, legal regime”. The UN Declaration is 

“the most comprehensive and universal international human rights instrument explicitly 

addressing the rights of Indigenous peoples. … It affirms a wide range of political, 

economic, social, cultural, spiritual and environmental rights.”
70

 In regard to the UN 

Declaration, a system-wide action plan is currently being implemented throughout the 

United Nations.
71

 

Also, in February 2012, the former federal government led by Stephen Harper indicated 

to the UN Committee on the Elimination of Racial Discrimination: “While [the UN 

Declaration] had no direct legal effect in Canada, Canadian courts could consult 

international law sources when interpreting Canadian laws, including the 

Constitution.”
72

  

Further, article 38 of the UN Declaration explicitly contemplates “legislative measures” 

by States. Article 42 adds: “States shall promote respect for and full application of the 

provisions of this Declaration and follow up the effectiveness of this Declaration.” 

 

International declarations are not binding in the same manner as treaties, but they do have 

diverse legal effects.
73

 As the former Special Rapporteur on the rights of indigenous 

peoples James Anaya emphasized in his August 2010 report: “… even though the 

Declaration itself is not legally binding in the same way that a treaty is, the Declaration 

reflects legal commitments that are related to the [United Nations] Charter, other 

treaty commitments and customary international law. The Declaration … is grounded 

in fundamental human rights principles such as non-discrimination, self-determination 

and cultural integrity”.
74

 

 

Also, the International Law Association has highlighted: “In 1962, the Office of Legal 

Affairs of the United Nations, upon request by the Commission on Human Rights, 

clarified that “in United Nations practice, a ‘declaration’ is a solemn instrument resorted 

to only in very rare cases relating to matters of major and lasting importance where 

maximum compliance is expected”. UNDRIP is such a declaration deserving of 

utmost respect.”
75

 

 

 

 

Isaac & Hoekstra 

Canada’s Indigenous Rights Regime Overview 

Indigenous rights are not new in Canada: through s. 35 and the general protections for human 

rights set out in the Canadian Charter of Rights and Freedoms, Canada has developed one of the 

world’s most sophisticated legal regimes for protecting Aboriginal and treaty rights, including in 

its constraint of unilateral state action. This has been accomplished in large part through the 
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effective efforts of Indigenous peoples themselves litigating in Canada’s courts.  With a focus on 

reconciliation, the SCC has regularly constrained the exercise of Parliamentary authority for the 

purpose of protecting Indigenous rights (as seen in the SCC’s 2017 Peel River Watershed 

decision), while also allowing for necessary and unavoidable infringement of Indigenous 

interests where such interests conflict with broader, substantial social interests. 

Section 35 and Reconciliation 

In introducing Bill C-262 to a second reading, Mr. Saganash said that the Bill promises “to at 

least provide the basis or framework for reconciliation in our country,” suggesting a new 

approach to Indigenous rights focused on reconciliation. Yet, reconciliation between Canada and 

its Indigenous peoples has been a constitutional principle in Canada for more than two decades. 

In 1996, SCC Chief Justice Lamer said s. 35 “provide[s] the constitutional framework through 

which the fact that aboriginals lived on the land in distinctive societies, with their own practices, 

traditions and cultures, is acknowledged and reconciled with the sovereignty of the Crown.”
3  

Significant progress on the road to reconciliation has been made in Canada in recent decades, 

and will continue through the pursuit of honest dialogue, transparency of process, and shared 

expectations. 

Joffe Comment:  

In Haida Nation, the Supreme Court of Canada emphasized: “Treaties serve to reconcile 

pre-existing Aboriginal sovereignty with assumed Crown sovereignty”.
76

 Yet the SCC 

has not followed up on such an essential and relevant legal perspective. Indigenous 

peoples’ sovereignty is not highlighted at all by the two authors. 

 

Isaac and Hoekstra paint an unjustifiably rosy picture of reconciliation. They also fail to 

take into account or even mention ongoing colonialism.
77

 This further skews their overall 

analysis. In contrast, MP Romeo Saganash has taken an important step in addressing 

colonialism, providing a collaborative legislative framework for implementing the UN 

Declaration and advancing reconciliation through Bill C-262.  

 

Former Special Rapporteur James Anaya has emphasized that the “[UN] Declaration is 

fundamentally a remedial instrument, aimed at overcoming the marginalization and 

discrimination that indigenous peoples systematically have faced across the world as a 

result of historical processes of colonization and dispossession.”
78

 The International 

Convention on the Elimination of All Forms of Racial Discrimination affirms that the 

“United Nations has condemned colonialism and all practices of segregation and 

discrimination associated therewith, in whatever form and wherever they exist”.
79

  

 

The impacts of colonialism, displacement, residential schools and other severe human 

rights abuses have resulted in diverse adverse effects passed on to successive generations. 

To some extent, the far-reaching and ongoing impacts have been acknowledged by the 

Supreme Court of Canada: 

 

“Courts have, at times, been hesitant to take judicial notice of the systemic and 

background factors affecting Aboriginal people in Canadian society … To be 
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clear, courts must take judicial notice of such matters as the history of 

colonialism, displacement, and residential schools and how that history continues 

to translate into lower educational attainment, lower incomes, higher 

unemployment, higher rates of substance abuse and suicide, and of course higher 

levels of incarceration for Aboriginal peoples.”
80

  

 

Indigenous peoples and individuals must not have to continue to live in poverty,
81

 

dispossessed of their lands, territories and resources, and living with inadequate essential 

services. All of these aspects entail human rights issues in international and Canadian 

law. It is critical for Canada to reject colonialism
82

 in favour of a contemporary 

framework solidly based on the UN Declaration and other human rights law. 

 

 

 

Isaac & Hoekstra 

Reconciliation is not a simple process.  According to the SCC, true reconciliation seeks to take 

into account Indigenous perspectives and the common law perspective, placing equal weight on 

each.
4
 Under Canada’s existing Indigenous rights regime, the principle of reconciliation is used 

to constrain and limit government action when Indigenous interests may be impacted. However, 

the SCC has also used reconciliation as a vehicle for recognizing that at times, broader public 

interests will justify potential incursions on Indigenous rights. “[Since] distinctive aboriginal 

societies exist within, and are a part of, a broader social, political and economic community, over 

which the Crown is sovereign, there are circumstances in which, in order to pursue objectives of 

compelling and substantial importance to that community as a whole (taking into account the fact 

that aboriginal societies are a part of that community), some limitation of those rights will be 

justifiable [emphasis added]."
5 

 

Joffe Comment:  
In my respectful view, the authors and the Supreme Court of Canada have not adequately 

taken “Indigenous perspectives and the common law perspective, placing equal weight on 

each”. Pre-existing Indigenous sovereignty and governance have not been sufficiently 

respected and implemented by Canada’s highest court. However, this is not even 

mentioned by Isaac and Hoekstra. 

 

Yes, some “limitations” are permissible since human rights are generally relative and not 

absolute.  

 

Special measures are required, in view of the vulnerabilities of Indigenous peoples 

resulting from colonialism and its ongoing effects; residential schools; racial 

discrimination; widespread dispossession of Indigenous peoples’ lands, territories and 

resources; impoverishment; and severe violations of their human rights.  

 

Although not considered by Isaac and Hoekstra, the vulnerabilities of Indigenous peoples 

are an essential factor that must be addressed – especially in the context of proposed 

developments by third parties. As underlined by the Secretariat of the Permanent Forum 

on Indigenous Issues; “Indigenous peoples have a profound spiritual, cultural, social, 
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economic and political relationship with their territories. This is a relationship that 

defines who they are as peoples. Lands and territories are crucial not only to the well-

being of indigenous peoples but to their very existence as distinct peoples.”
83

 For present 

and future generations, there is a great deal at stake. 

 

 

 

Isaac & Hoekstra 

UNDRIP does not use the word “reconciliation” and does not give specific consideration to how 

Indigenous and non-Indigenous peoples can respectfully coexist. The omission of any reference 

to “reconciliation” within UNDRIP appears intentional: in countries without constitutional 

constraints on the exercise of power, the protections for Indigenous rights under UNDRIP, even 

when enacted into law, are subject to governmental discretion. This is different from Canada’s 

internationally unique legal regime, where the principle of reconciliation means that 

democratically elected governments are constrained from unjustified interference with 

Indigenous interests. 

 

Joffe Comment:  

Section 35, as well, generally affirms Aboriginal and treaty rights and makes no mention 

of reconciliation. The Supreme Court of Canada has interpreted s. 35 as including the 

promise of reconciliation. In analogous manner, the UN Secretary-General and UN 

mechanisms such as the Expert Mechanism on the Rights of Indigenous Peoples 

(EMRIP) and the UN Permanent Forum on Indigenous Issues have all highlighted that 

the UN Declaration is an instrument of reconciliation.
84

  

 

For example, EMRIP has concluded: “The United Nations Declaration on the Rights of 

Indigenous Peoples constitutes a principled framework for justice, reconciliation, 

healing and peace. It affirms that the United Nations, its bodies and specialized 

agencies, and States have a duty to promote respect for and full application of the 

provisions of the Declaration and follow up on its effectiveness. Full implementation of 

the Declaration necessarily entails the protection and promotion of indigenous peoples’ 

right to access to justice and to effective remedies.”
85

 

 

Isaac and Hoekstra provide no evidence whatsoever for claiming that the “omission of 

any reference to ‘reconciliation’ within UNDRIP appears intentional: in countries without 

constitutional constraints on the exercise of power”. This assertion has no basis in in fact 

and is not supported by the evidence. The term “reconciliation” is not found in core 

international human rights instruments, such as the Universal Declaration of Human 

Rights, International Covenant on Civil and Political Rights, and International Covenant 

on Economic, Social and Cultural Rights. In addition, “reconciliation” is not found in the 

Canadian Charter of Rights and Freedoms. 

 

Although the authors emphasize reconciliation, they fail to mention or take into account 

the Truth and Reconciliation Commission of Canada and its 94 Calls to Action. In 

particular, it is critical to consider TRC Call to Action 43, which calls upon “federal, 

provincial, territorial, and municipal governments to fully adopt and implement” the UN 
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Declaration as “the framework for reconciliation”. As a result, the TRC Calls to Action 

are inseparably linked to the UN Declaration. By opposing Bill C-262 which explicitly 

relies upon the TRC Calls to Action, Isaac and Hoekstra are severely undermining 

Canada’s national reconciliation initiative as well as the UN Declaration. 

 

 

 

Isaac & Hoekstra 

Free and Informed Prior Consent 

Within the Canadian context, certain elements of UNDRIP appear inconsistent with our highly-

tuned concept of reconciliation. The most significant of these elements is the concept of “free 

and informed prior consent.” UNDRIP requires governments to obtain “free and informed 

consent” prior to developing any project affecting (not merely on) lands and territories of 

Indigenous peoples.
6
 All lands in Canada, from downtown Toronto, to the remote edges of the 

Arctic, are the traditional territories of one, and often more than one, Indigenous peoples. 

UNDRIP also requires that governments seek “free, prior and informed consent” before 

implementing legislative or administrative measures that may affect Indigenous peoples.
7
 

UNDRIP’s focus on free and prior informed consent appears to be generally unworkable in the 

Canadian context. While negotiation may be effective with a few Indigenous groups, larger 

projects such as pipelines may be unworkable where even a single Indigenous group 

objects. Similarly, requiring that any general legislation first receive the consent of Indigenous 

governments risks making Canada’s democratic process unworkable and appears to be 

inconsistent with the general principles of Canadian federalism. Under the Constitution Act, 

1867, governance powers were divided between federal and provincial governments. While 

courts have allowed both levels of government to regulate the same area, the SCC has been clear 

that conflicting regulation will be inoperative against the authorized government’s 

regulations.
8
 Allowing Indigenous governments to veto (the effect of requiring the consent of 

all Indigenous peoples involved) laws and projects regulated by either the federal or provincial 

governments creates an overlap of authority unintended and incompatible with the principles of 

federalism developed over the past 150 years. 

Joffe Comment:  
Isaac and Hoekstra wrongly assume that FPIC is synonymous with “veto”, which term is 

not used in the Declaration. They fail to provide any definition of “veto” and appear to 

address FPIC as an absolute right – not requiring a balancing of the rights of different 

parties. Since human rights are generally relative in nature and not absolute, it is 

disturbing that the two lawyers are providing such erroneous, self-serving analysis to 

discredit the UN Declaration. 

 

At the international level, the application of FPIC to Indigenous peoples is supported by 

the UN General Assembly;
86

 UN Secretary-General;
87

 Office of the High Commissioner 

for Human Rights;
88

 UN treaty bodies;
89

 specialized agencies;
90

 UN special rapporteurs;
91

 

Permanent Forum on Indigenous Issues;
92

 and Expert Mechanism on the Rights of 

Indigenous Peoples.
93

 None of these entities, bodies and mechanisms describe FPIC as a 
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“veto”. The same is true for the Inter-American Court of Human Rights
94

 and the African 

Commission on Human and Peoples’ Rights.
95

 

 

In its August 2016 report, the UN Working Group on the issue of human rights and 

transnational corporations and other business enterprises elaborated on the meaning of 

the terms “free”, “prior” and “informed” consent in the Indigenous context: 

 

The core elements of free, prior and informed consent can be summarized as 

follows:  

 

• “Free” implies that there is no coercion, intimidation or manipulation, and that 

the communities are consulted through their self-chosen representatives.  

 

• “Prior” implies that consent is to be sought sufficiently in advance of any 

authorization or commencement of activities and respect is shown to time 

requirements of indigenous consultation/consensus processes.  

 

• “Informed” implies that communities have been provided with all the 

information relating to project plans and activities, and the potential impacts on 

their rights, and that the information is objective, accurate and presented in a 

manner and form understandable to them.
96

  

 

These three elements are consistent with the meaning of “consent” in Canadian law. In 

particular, if there is duress, there is no valid consent. The same is true if consent is 

sought only after a project is initiated, or if the information provided is inadequate or is 

misrepresented. 

 

In regard to “consent”, the Working Group concluded: “‘Consent’ must be the objective 

of consultation, and implies that all affected peoples and communities have the 

opportunity to decide if they agree to the proposed project or not. This process must 

include the option of withholding consent.”
97

 This conclusion clearly makes sense. It 

would be absurd to conclude that Indigenous peoples have the right to say “yes”, but not 

the right to say “no” – even in the most damaging circumstances. 

 

As explained above, there is no basis for the absolutist analysis of Isaac and Hoekstra. 

Nor can one assume that the federal principle solely includes federal and provincial 

governments and excludes Indigenous governments. The Royal Commission on 

Aboriginal Peoples has underlined: “[Section 35 of the Constitution Act, 1982] serves to 

confirm the status of Aboriginal peoples as equal partners in the complex federal 

arrangements that make up Canada. It provides the basis for recognizing Aboriginal 

governments as constituting one of three orders of government in Canada ...”
98

  

 

K.C. Wheare describes the federal principle as “the method of dividing powers so that the 

general and regional governments are each, within a sphere, co-ordinate and 

independent.”
99

 Jean Leclair adds: “Any definition of Canadian federalism that ignores 

Québec’s (and aboriginal peoples’) distinctiveness will never be legitimate.”
100
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Paul Joffe and Willie Littlechild have also emphasized: “from a Canadian constitutional 

perspective, it should be made clear that the ‘federal principle’ includes Aboriginal 

peoples and their governments, as well as federal and provincial governments. For a wide 

range of purposes, Indigenous participation should be based on both the right of self-

determination and the federal principle.”
101

 

 

The Supreme Court in the Secession Reference has indicated that the “principle of 

federalism remains a central organizational theme of our Constitution ... [C]ertainly of 

equal importance, federalism is a political and legal response to underlying social and 

political realities.”
102

  These realities include Aboriginal peoples, as highlighted more 

recently by the entrenchment of s. 35(1) of the Constitution Act, 1982. 

Further, it is misleading for Isaac and Hoekstra to state: “Under the Constitution Act, 

1867, governance powers were divided between federal and provincial governments.” As 

indicated in Campbell v. British Columbia (Attorney General): “A consideration of … 

various observations by the Supreme Court of Canada supports the submission that 

aboriginal rights, and in particular a right to self-government akin to a legislative 

power to make laws, survived as one of the unwritten ‘underlying values’ of the 

Constitution outside of the powers distributed to Parliament and the legislatures in 1867. 

The federal-provincial division of powers in 1867 was aimed at a different issue and was 

a division ‘internal’ to the Crown.”
103

 

 

 

 

Isaac & Hoekstra 

Interestingly, and suggestive of the global context in which UNDRIP was developed, while 

UNDRIP provides Indigenous peoples with a general veto power over legislation and economic 

activity, it provides only one justification for unapproved activities in Indigenous territories: 

military activities.
9
 Other than a requirement to undertake consultation, UNDRIP provides 

no constraint on the conduct of military activities in Indigenous territories. 

 

Joffe Comment:  
It is erroneous for Isaac and Hoekstra to again attribute a “general veto power” to the UN 

Declaration in order to portray it in extremist terms. To suggest that the UN Declaration 

“provides Indigenous peoples with a general veto power over legislation and economic 

activity” is simply a bad interpretation.  

 

In my view, “veto” implies an absolute power, regardless of the facts and law in any 

given case. It is unhelpful to select a term such as “veto” that is not used in the UN 

Declaration and which the authors have failed to define. Yet they claim that this is what 

“free, prior and informed consent” means. Such an approach runs directly counter to 

article 46(3) of the UN Declaration, which affirms in effect that the rights in this human 

rights instrument are relative and not absolute.
104

 

 

In addition, the two authors interpret individual provisions, such as the article relating to 

the military, in an isolated manner – rather than in the context of the whole declaration 
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and relevant international human rights law. Article 46(3) applies to every provision in 

the UN Declaration. This would necessarily include article 30 relating to military 

activities in Indigenous territories. 

 

In addition, article 10 of the UN Declaration may also apply to the military: “Indigenous 

peoples shall not be forcibly removed from their lands or territories. No relocation shall 

take place without the free, prior and informed consent of the indigenous peoples 

concerned and after agreement on just and fair compensation and, where possible, with 

the option of return.” It would not be in the “public interest” for Canada’s military to 

forcibly remove Indigenous peoples from their lands or territories.
105

 

 

 

 

Isaac & Hoekstra 

Indigenous Rights and Human Rights 

In introducing Bill C-262, Mr. Saganash discussed how the fundamental rights of Indigenous 

peoples are human rights. “This is the main objective of Bill C-262, to recognize that on one 

hand they [Indigenous rights] are human rights.”
10

 

In the Canadian context, describing Indigenous rights as human rights may not be helpful. 

Human rights, including those protected by the Canadian Charter of Rights and Freedoms, are 

the creation of, and may be derogated through, the democratic process enshrined in our 

Parliamentary system. Aboriginal rights are of a different kind, resulting not from our 

Parliamentary system but rather from the fact that “when Europeans arrived in North America, 

aboriginal peoples were already here, living in communities on the land, and participating in 

distinctive cultures, as they had done for centuries [emphasis in original].”
11

 By failing to reflect 

the important distinction between Indigenous rights and human rights generally, UNDRIP 

appears, once again, to be a unsophisticated tool in comparison to the highly tuned 

Canadian Indigenous rights regime which has evolved over 25 years and through more than 70 

decisions by the SCC. 

Joffe Comment:  
It is unfortunate that the authors advance their own speculation as they move along, with 

no apparent knowledge of international human rights law. They are wildly out of step 

with the international human rights system, as well as key jurists from Canada and 

around the world. 

 

For over 35 years, Indigenous peoples’ rights have been addressed within the UN human 

rights system. International human rights are inherent or pre-existing. In its Agenda and 

Framework for the programme of work, the UN Human Rights Council has permanently 

included the “Rights of peoples, and specific groups and individuals” under the heading 

“Promotion and protection of all human rights”.
106
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The Office of the High Commissioner for Human Rights includes in its list of “universal 

human rights instruments” in international law both the UN Declaration on the Rights of 

Indigenous Peoples and the Indigenous and Tribal Peoples Convention, 1989.
107

 

 

Similarly, the International Law Association also concludes: 

 

… the Committee on the Rights of Indigenous Peoples of the International Law 

Association expresses the following conclusions and recommendations: 

1. Indigenous peoples are holders of collective human rights aimed at ensuring 

the preservation and transmission to future generations of their cultural identity 

and distinctiveness. Members of indigenous peoples are entitled to the enjoyment 

of all internationally recognized human rights – including those specific to their 

indigenous identity – in a condition of full equality with all other human 

beings.
108

 

The UN Permanent Forum on Indigenous Issues has also underlined: “the adoption of the 

United Nations Declaration on the Rights of Indigenous Peoples in 2007 was a milestone 

in the recognition of the human rights of indigenous peoples.”
109

  

The UN Global Compact’s Business Reference Guide: United Nations Declaration on the 

Rights of Indigenous Peoples highlights: 

The Declaration illustrates the interdependent and indivisible nature of 

international human rights norms and standards. Indigenous peoples’ rights 

are, by definition, collective rights. While also including rights of individuals, the 

extent to which collective rights are recognized in the Declaration indicates that 

the international community affirms that indigenous peoples require recognition 

of their collective rights as peoples to enable them to enjoy human rights.
110

 

In addition, the UN Development Programme has made clear that it “will not participate 

in a Project that violates the human rights of indigenous peoples as affirmed by 

Applicable Law and the United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP).”
111

 

 

In challenging Indigenous peoples’ human rights, Isaac and Hoekstra are out-of-step with 

the position of the international community, including Canada. As highlighted on 

Canada’s website: 

 

Human rights are central to the achievement of sustainable development, 

peace and security.  

 

Promoting respect for human rights, as set out in international law, is a priority 

for Canada. … 

… 
Human rights defenders sometimes focus on specific categories of rights or the 

frights of specific persons. These may include women’s rights; children’s rights; 

… the rights of Indigenous peoples; rights related to land, natural resource 

management and the environment …
112

 



23 

 

 

Canada’s position is accurate – the “2030 Agenda is unequivocally anchored in human 

rights.”
113

 As highlighted in Transforming Our World: The 2030 Agenda for Sustainable 

Development: 

 

We resolve, between now and 2030, to end poverty and hunger everywhere; … 

to protect human rights and promote gender equality and the empowerment of 

women and girls; and to ensure the lasting protection of the planet and its 

natural resources.
114

 

 

… we pledge that no one will be left behind. … we wish to see the Goals and 

targets met for all nations and peoples and for all segments of society. And we 

will endeavour to reach the furthest behind first.
115

 

 

It is important to underline that the 2030 Agenda has been reaffirmed to date at least nine 

times by the General Assembly by consensus.
116

 In addition, the General Assembly has 

stressed “the need to ensure that no one is left behind, including indigenous peoples, 

who will benefit from and participate in the implementation of the 2030 Agenda”.
117

 

 

Thus, sustainable development is inextricably linked to eliminating the impoverishment 

of Indigenous peoples and individuals, as well as safeguarding their human rights. In 

January 2008, the Canadian Human Rights Commission emphasized the human rights 

quality of Indigenous peoples’ collective and individual rights: 

 

… human rights have a dual nature. Both collective and individual human 

rights must be protected; both types of rights are important to human freedom 

and dignity. They are not opposites, nor is there an unresolvable conflict between 

them. The challenge is to find an appropriate way to ensure respect for both types 

of rights without diminishing either.
118

 

 

See also the Government of Canada’s A Canada for All: Canada’s Action Plan Against 

Racism: 

 

Canada is also an active participant in negotiations to finalize a UN Declaration 

on the Rights of Indigenous Peoples. Canada’s objective is to achieve a strong and 

effective statement addressing the human rights and fundamental freedoms of 

indigenous peoples and individuals.
119

 

 

Further, Canada’s Core Document forming part of all of its reports to human rights 

bodies in the United Nations includes “Aboriginal and treaty rights” in section 35 of the 

Constitution Act, 1982 under the headings for “promotion and protection of human 

rights”: 

 

III    General framework for the promotion and protection of human rights 
         … 

B.  Legal framework for protecting human rights at the domestic level 
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         … 

         Constitutional and legal rights of Aboriginal peoples 
         … 

Article 35 of the Constitution Act, 1982 recognizes and affirms, that is to 

say protects, two kinds of special rights. These rights, which are collective 

in nature, are called Aboriginal and treaty rights. All levels of 

government—federal, provincial, territorial, municipal and Aboriginal—

are obliged to respect Aboriginal and treaty rights.
120

  

 

 In relation to Indigenous peoples, Isaac and Hoekstra repeatedly demonstrate their 

profound lack of understanding as to how human rights are applied internationally and in 

Canada – and how the two are interrelated. Instead, the two authors recklessly fabricate 

their own theories relating to Indigenous peoples’ human rights and the UN Declaration. 

Such actions are highly prejudicial to Indigenous peoples and demonstrate no respect for 

their inherent human rights. 

 

As affirmed by consensus in the 2012 Declaration of the High-level Meeting of the 

General Assembly on the Rule of Law at the National and International Levels: “human 

rights, the rule of law and democracy are interlinked and mutually reinforcing and 

… they belong to the universal and indivisible core values and principles of the United 

Nations.”
121

 By undermining Indigenous peoples’ human rights, the rule of law and 

democracy as they relate to Indigenous peoples would also be significantly affected. 

 

In 2016, the General Assembly reaffirmed by consensus the “fundamental link between 

democratic governance, peace, development and the promotion and protection of all 

human rights … which are interdependent and mutually reinforcing”.
122

 Thus, the 

promotion and protection of Indigenous peoples’ human rights are also crucial for 

democratic governance, peace and development. 

 

 

 

Isaac & Hoekstra 

Variety and Substance of Rights 

Not all Indigenous rights, and impacts to rights, are equal. Within the Canadian context there 

exists Aboriginal rights (including Aboriginal title) and treaty rights. Oftentimes these rights will 

overlap, with multiple Indigenous peoples holding Aboriginal and treaty rights over a single area 

of land. The Canadian Indigenous rights regime has developed processes for prioritizing these 

rights as against government activity. This process ensures that appropriate protections are 

provided for Indigenous rights and that those most impacted are the greatest beneficiaries of any 

resulting accommodation measures. 

UNDRIP does not contemplate overlapping rights, a variety of rights, or the degree such rights 

may be impacted by government action. This causes several challenges when contemplating the 

adoption of UNDRIP into Canadian law. First, UNDRIP provides veto powers unrelated to 

Indigenous rights: Indigenous consent is required whether or not a traditional right is impacted. 
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This may require governments to provide the same degree of deference and accommodation to 

Indigenous governments with substantially different interests in a region, and may, as a 

consequence, inhibit Indigenous peoples from advancing their own economic interests on their 

traditional territories. Second, by disassociating the power to constrain government actions from 

the actual harm incurred, accommodation or other benefits obtained by Indigenous groups in 

exchange for the solicited consent are likely to be measured in relation to the benefits received 

by non-Indigenous persons, potentially undermining reconciliation by creating long-term 

ongoing conflict between the interests of Indigenous and non-Indigenous peoples. 

Joffe Comment: Again, it appears that Isaac and Hoekstra are oblivious or ignorant of 

arts. 46(2) and (3) of the UN Declaration. Indigenous consent is again erroneously 

interpreted as an absolute veto, and adding that such veto powers are “unrelated to 

Indigenous rights”. This is pure fiction. Therefore, the ensuing analysis is also deeply 

flawed. 

 

The two authors speak generally of “government actions” and impacts, but fail to even 

mention the environment – a matter of far-reaching concern and significance to 

Indigenous peoples. As the Special Rapporteur on the issue of human rights obligations 

relating to the enjoyment of a safe, clean, healthy and sustainable environment, John 

Knox, has emphasized: “For indigenous peoples, forest-dwellers, fisherfolk and others 

who rely directly on the products of forests, rivers, lakes and oceans for their food, fuel 

and medicine, environmental harm can and often does have disastrous consequences.”
123

  

 

The Special Rapporteur adds that “the loss of ecosystem services and biodiversity 

threatens a broad spectrum of rights, including the rights to life, health, food, water, 

culture and non-discrimination. States therefore have a general obligation to safeguard 

biodiversity in order to protect those rights from infringement. That obligation includes a 

duty to protect against environmental harm from private actors, and businesses have a 

responsibility to respect the rights relating to biodiversity as well”.
124

 

 

As stressed by the Special Rapporteur, “States have heightened duties with respect to 

those who are particularly vulnerable to environmental harm … [I]ndigenous peoples 

and others who closely depend on nature for their material and cultural needs are 

especially vulnerable to actions that adversely affect ecosystems. States should ensure 

that such actions, whether carried out by Governments or private actors, do not prevent 

the enjoyment of their human rights”.
125

 In this whole context, the Special Rapporteur 

makes explicit reference to the UN Declaration and “free, prior and informed consent”.
126

 

 

 

 

Isaac & Hoekstra 

Concerns with UNDRIP 

Indigenous rights are a fundamental element of Canada’s legal system. They have evolved to 

reflect First Nations, Inuit, and Métis, the history of this nation, and the reality of Crown 

sovereignty. In 1982 Canada enshrined the protection of Aboriginal and treaty rights within its 
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Constitution, and in the years following, courts have, through many hundreds of judicial 

decisions, developed a legal regime intended to justly and effectively protect the rights of 

Indigenous peoples in a manner consistent with the principles of a free and democratic society. 

UNDRIP should be embraced as a benchmark for enhancing global protections for Indigenous 

peoples. Within Canada, governments should consider the concepts of UNDRIP and the 

importance of Indigenous rights. However, by mandating the imposition of UNDRIP into the 

highly tuned Canadian Indigenous rights regime, Bill C-262, as it is currently drafted, risks 

introducing substantial uncertainty and further rhetoric into the Canadian Indigenous rights 

regime in the pursuit of opaque objectives. 

Joffe Comment:  
As repeatedly elaborated above, the authors appear to exhibit an ignorant and racially 

discriminatory approach to Bill C-262 and the UN Declaration. Yet the authors are silent 

as to the fact that TRC Call to Action calls upon federal, provincial, territorial and 

municipal governments to adopt the Declaration as “the framework” for 

reconciliation. The authors appear oblivious as well that Call to Action 44 calls for the 

Canadian government to develop a “national action plan … to achieve the goals of the 

United Nations Declaration on the Rights of Indigenous Peoples.” Clearly, such Calls to 

Action allow for consideration of the rights of all. 

 

It is worth reflecting on the words of Senator and former Justice Murray Sinclair in his 

message of support for Bill C-262: 

 

For there to be true reconciliation, there must be institutional change as well. 
Much of what has been enacted since Confederation as the laws of this country 

have been tainted by rationales, terminology and intent that have been 

fundamentally racist. In many ways, Canada waged war against Indigenous 

peoples through Law, and many of today’s laws reflect that intent. The Indian Act 

is the leading example, but it is not alone. Other laws and policies need to be 

scrutinized with an eye to reconciliation and where found lacking, will need to be 

changed.  

 

The full adoption and implementation of the UN Declaration on the rights of 

Indigenous Peoples will not undo the War of Law, but it will begin to address 

that war’s legacies.
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Isaac & Hoekstra 

The suggestion that Bill C-262 offers an avenue for reconciliation must be examined critically. 

“Reconciliation” has become le mot de jour for all Indigenous rights efforts. Reconciliation is 

more than creating goodwill or the implementation of government through consensus. 

Reconciliation requires truth, clarity, forthrightness, and predictability for Indigenous and non-

Indigenous peoples alike. Reconciliation must help Indigenous and non-Indigenous peoples 

move forward, in confidence and with certainty, together towards a sustainable future. As 
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presently drafted, Bill C-262 appears incapable of advancing the objectives it sets out to achieve. 

All peoples in Canada, Indigenous and non-Indigenous, should insist upon clear, precise, and 

nuanced approaches to legislation addressing such important and foundational matters to our 

country as reconciliation and the respect for Aboriginal and treaty rights. 

 

Joffe Comment: 

In this final paragraph of their paper, Isaac and Hoekstra indicate: “Reconciliation must 

help Indigenous and non-Indigenous peoples move forward, in confidence and with 

certainty, together towards a sustainable future.” Yet, as illustrated in my commentary, 

the authors have clearly moved in the opposite direction. 

 

Although unsuccessful, Isaac and Hoekstra have made a deliberate attempt to seriously 

undermine the UN Declaration on the Rights of Indigenous Peoples; discredit Bill C-262; 

and devalue the rights of Indigenous peoples. The repeated commitments by Canada and 

other States to “protect human rights” in the context of sustainable development were 

never considered.  

 

In particular, “free, prior and informed consent” (FPIC) was a prime target for their 

determined opposition. Inexplicably, the authors ignored or were unaware of the core 

right of self-determination – a key source of “consent” in the two international human 

rights Covenants.
128

 Thus, Isaac and Hoekstra never took into account Canada’s 

affirmative obligations to respect and promote the right of Indigenous peoples to self-

determination. 

 

Inexplicably, Isaac and Hoekstra opted to wholly ignore the Truth and Reconciliation 

Commission’s Calls to Action – while at the same time claiming to seek reconciliation 

based on “truth, clarity, forthrightness”. They also chose to ignore colonialism and the 

ongoing subjugation of Indigenous peoples and dispossession of their lands, territories 

and resources. Despite such profound and ongoing adverse impacts, the authors failed to 

take into account or even mention the vulnerability of Indigenous peoples. The two 

authors’ lack of knowledge and understanding of international human rights law further 

compromised their overall analysis, especially regarding the UN Declaration. 

 

In light of all of the concerns addressed in this Commentary, the analysis by Isaac and 

Hoekstra should be treated with caution and not relied upon in this forum.  

 

Looking forward, it is important to recall the conclusion of the Truth and Reconciliation 

Commission of Canada: “We remain convinced that the United Nations Declaration 

provides the necessary principles, norms, and standards for reconciliation to flourish in 

twenty-first-century Canada.”
129

 Bill C-262 provides a legislative and collaborative 

framework to achieve this national objective. 
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